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We move into the third segment of our enquiry, as more of a learning from the entire discourse,
the third segment being Environmental Adjudication. What has been the learning so far? And

from here how do we go about this entire aspect of justice?
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G o rechoes
JUSTICE DISPENSATION - IN RETROSPECT . ) i Bescs

*  INDIAN BRAND OF ENVIRONMENTAL JUSTICE DISPENSATION, PRESENTS
3 DISTINCT APPROACHES, WITH VARYING DEGREES OF IMPACT:

L DELIVERED BY THE HIGHER JUDICIARY:

- ALWAYS TREATED WITH HIGHEST RESPECT AND FULL OF INNOVATIONS |-
IN CONCEPTUALISATION OF RIGHTS; IN CLEARING HURDLES FOR ACCESS TO
JUSTICE, IN THE PROCESS AND PROCEDURES; IN THE TECHNIQUES
DEVELOPED IN ENSURING EXECUTION OF ITS ORDERS AND COMPLIANCE
WITH ITS INSTRUCTIONS AND IN THE IMAGINATIVE INTERPRETATION AND
THE APPLICATION OF CONSTITUTIONAL PROVISIONS FOR SECURING JUSTICE,
etc

SPREAD OVER 4 DECADES, IN CHRONOLOGICAL TERMS, THE ROLE OF
HIGHER JUDICIARY MAY BE IDENTIFIED UNDER THE FOLLOWING PHASES OF
ENGAGEMENT: (- WITH A LITTLE OVERLAPS IN THE PERIODICTY ):

Let us take a quick look at the justice dispensation as it is prevalent in India in retrospect. The
Indian brand of environmental justice dispensation as we have noticed and examined in great

detail and depth presents three distinct approaches with varying degrees of impact.



The first one, of course that which is delivered the brand of the higher judiciary. This is
something which is a trail blazer and a contributor to environmental jurisprudence we have said
earlier, it is always treated with a highest respect and this has been full of innovations, it
conceptualize rights, it cleared hurdles for access to justice in the processes and procedures as
you remember the locus standee principle, how an ordinary member of the public could go to the
court of law even though he is not interested party bring in action in public interest over issues

concerning environment.

How it was facilitated by the higher judiciary or even in the techniques developed in ensuring
execution of its orders and compliance with its instructions. Cases, arguments, decision, wrap up;
no, that is what we have seen. After the arguments are over the findings are placed before the
court; what does the court do? The court has issued orders and instructions, not the judgement in

whole.

A continuous mandamus getting issued, so in a technique that is developed so that its orders are
executed and compliance with its instructions are in charge without necessarily going through
each word each time when once the judgement is given, there is a long lapse of time and when
nothing is done, the same party is going to the court all over again starting the rigmarole process

all over again.

No, look at the techniques adopted, the mechanism brought into play very innovative, out of the
box, imaginative interpretation and really-really application of constitutional provisions for
securing justice. So, everything done within the constitutional frame although there has been
imaginative out of the box solutions provided, they have been able to various skilfully anchor to

some constitutional provision or a text.



Spread over 4 decades in chronological terms you can further reclassify this particular role of the
higher judiciary and it can be identified in the following phases of engagement. Of course, when
| say phases, 10 years, first 10 years, next 10 years, other 10 years or anything like that it is
actually a bit of an overlap. And when | say 15 years it is not exactly first 15 years, it may be

more than 15 years.

In some cases, it has even extended till the other day. But by and large, this is it and there are
overlaps and one phase overlaps into other phase and there is nothing like there is water tight
compartments of this is the period in which it happened but it is predominantly that and that is

what | am bringing in to your attention.
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« IN THE EARLY PHASE (- FOR NEARLY , A DECADE AND HALF): ACTIVIST AND
VERY PRODUCTIVE-CONTRIBUTED IMMENSELY TO INDIAN ENVIROMMENTAL
JURISPRUDENCE;

- SECOND PHASE (- FOR ABOUT A DECADE): CREATED SOME SPACE FOR PAYING
PARTICULAR ATTENTION TO DEALING WITH ENVIRONMENT-RELATED CASES
GREEN BENCH/IDENTIFYING A JUDGE AND A DAY FOR TAXING UP SUCH CASES)
AND CATALYSING THE CENTRAL THE GOVT. TO LEGISLATE AND CREATE SPECIAL
ENVIRONMENTAL COURTS

- THIRD PHASE (- LAST DECADE AND HALF): WITH INTTIAL ENTHUSIASM W
TRANSFERRING AND REFERRING ENVIRONMENT-RELATED CASES TO THE
SPECIALISE BODIES- THROUGH DISPLAY OF * JUDICIAL FATIGUE" OVER THEM
ANO, SHORT OF ADMITTING APPEALS, TO SCRUNTSING ORDERS, DEISIONS
AND APPROACHES OF THE SPECIALISED BODY AND PASSING THEIR OWN
ORDERS, EITHER , N ENDORSEMENT OF OR AT VARIANCE WITH THE LATTERS
APPROACH AND CONCLUSIONS

=

Look at the early phase which is roughly around 15 years right from around 1980 to 1995 if you
put it like that or up to 2000 very activist, proactive and the output is highly productive and it
contributed immensely to Indian environmental jurisprudence and most of what | have said
earlier is perfectly applicable to this phase. Comes the second phase which is about a decade
after the first one for a period of over a decade, it created some space for paying particular

attention to dealing with environmental related cases.

So, some innovations in a form of setting up of green benches within courts or identifying a
judge for a day-to-day handing of cases or at least identifying one particular day and a judge to
deal with only environmental cases and through this particular process with this innovation and
over a period of time the judiciary at the higher level catalyzed the central government to come
up with a law and a host of laws to create special environmental courts that is second phase, in
which you have internal mechanisms for paying focused attention to environmental issues and
then nudging the government to come up with special environmental courts. What is the third
phase? The last decade and half which we are still going through. The initial enthusiasm in
transferring and referring environment related cases to the newly specialized bodies that were set

in and also displaying a bit of a judicial fating.



You know the judicial fating is such that if the same issue comes before the court of law over
and over and over again, add nauseum, the court would also feel a little uncomfortable, a lot
circumspect and they perhaps even think of losing interest, this happened look at the vehicular
pollution cases. It started its life around 1984, 30 long years. The case is not over. Look at the

Godavarman case staring at 1993. Even to this day the case is alive.

We talk of Godavarman 1, Godavarman 2, Godavarman 3, why? Because of continuing
mandamus and so many orders and instructions issued and you have a parallel administrative and
adjudicatory mechanism created thereby. With the results that the courts of law’s time energy,
effort and skill is being put into one particular sector of governance, the court also felt that it is

time that we should move on to other things.

And by this time the government should have come up with a host of laws, a robust mechanism
which would actually deal with environmental issues exclusively as a skilled the professional
would. And that is the stage we are in. Here you see rare display of judicial fatigue and
transferring and referring environment related cases to these special bodies, this has happened,

by enlarge this has happened at the Supreme Court level.

But at the High Courts it is a different ball game. Although they have expressed resentment and
unhappiness over that, they are reluctant to transfer cases which have substantial environmental
issues because high courts as courts of original jurisdiction they can admit any plea and games
are played by those parties who feel that they will lose out if they go to the National Green
Tribunal, they invariably go to the High Courts. We have seen that and we have critic that also in

the appropriate module that we discussed.



And thereby the courts also have started admitting appeals, started scrutinizing orders and
decisions and approaches of these very special bodies including that of NGT, and they pass their
own orders, either in endorsement of these decisions given by the special bodies or giving an
altogether spin and approach and conclusion. And whereby the real objective of environmental

justice by specialized courts have taken a beating.
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2. DELIVERED BY SPECIALISED BODIES AND NGT :
A MIXED BAG:

WHILE THE FORMULA EVOLVED UNDER PUA, 1991, FOR ASSESSMENT OF
ENVIRONMENTAL DAMAGE AND FOR AWARD OF COMPENSATION, LAID THE
TEMPLATE FOR ADJUDICATION, THE NATIONAL ENVIRONMENT TRIBUNAL(-
1555) DID NOT TAKE OFF; THE NATIONAL APPEALLATE AUTHORITY{1997)
AFTER AN INITIAL PROMISE OF NOTEWORTHY WORK , FOR 3 YEARS,
DEGENERATED OVER TIME, REDUCING ITSELF TO AN EXTENSION OF
ENVIRONMENTAL BUREAUCRACY, BEFORE PETERING OUT WITHOUT A
WHIMPER W ITS SHORTUVED 13 YEARS EXISTENCE.

- NGT: AFTER A WOBBLY START OF 2 YEARS, TURNED OUT AN AMAZING LOAD
OF WORK THAT WON PLAUDITS AS WELLAS, ATTRACTED ADVERSE
REACTIONS, IN THE LAST 8 YEARS. OMINOUS SIGNS EXIST OF IT GETTING

DISOWNED,ABANDONED AND RENDERED REDUNDANT, IN NEAR FUTURE.
SHOULD THAT HAPPEN, THERE WOULD BE A SERIOUS VACCUM IN THE
WHOLE PROCESS OF SEEXING AND SECURING ENVIRONMENTAL JUSTICE

Then what about the specialized bodies? The second feature of environmental justice delivery is
by delivery by specialized bodies and NGT, it is a mixed bag. You know the formula evolved
under Public Liability Insurance Act in 1991. As we have discussed to assess environmental
damage, the kind of a blue print that was made available and for awarding of compensation
which actually provided the template for more reasoned weighted adjudication that was the
starting point.

So, it was very helpful to start with and for well over 20 years it has been in operation and even
now it is certainly a good marker for the National Great Tribunal to work on. The National
Environment Tribunal, there is a error here, it should read as the National Environment Tribunal
that was created in 1995. As you know it never took off the specialized body, law commission

report, the supreme court orders and the retired chief justice preparing the draft it never took off.

So, a law on paper never got translated into practice. Then what happened to the other
specialized body? The National Appellate Authority was created in 1997 | think it had a fairly

good innings to start with, an initial promise and definitely in noteworthy work for little over 3



years’ time, it degenerated over time. We have discussed that reducing itself to an extension of
environmental bureaucracy before pattering out without even a whimper in a short-lived 13 years

of existence.

So, that is the story about the developments between 1990 and 2010. Now comes an epoch-
making event and the development, NGT in 2010. It would have wobbly start for the first couple
of years but then it made up for the last time and the next 6, 7 years turned out to be an amazing
entity, it came up with an amazing load of work, that one lot of plaudits but at the same time

attracted adverse reactions in the last 8 years of its working.

We have discussed the details in that particular module and the real concern as we have
expressed in the last module towards the end ominous signs exists of this NGT for having done
such great work and for variety of reasons as we have discussed that in detail of it getting
disowned, abandoned and rendered redundant in the near future, should that happen then the
entire process of seeking and securing justice through a specialized body, a professionally
competent body would be lost, a serious void would be created in the process of seeking and
securing environmental justice that should not happen. But there are enough signs of this

becoming a reality.
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3. JUSTICE DISPENSATION FROM WITHIN, THE STATUTORY FRAME :

THIS HAS BEEN THE DESIGN, AS ENVISAGED IN EACH ENVIRONMENTAL
STATUTE- POTENTIAL NOT FULLY UTILISED FOR A WIDE VARIETY OF
REASONS(- AS DISCUSSED, EARLIER}- NOT GIVEN MUCH IMPORTANCE BY
OTHER AGENCIES OF STATE AND CHALLENGED WITH VENGENCE BY THOSE
AGAINST WHOM, ACTIONS WERE INITIATED , WHOSE PETITIONS, EVEN
ENTERTAINED BY COURTS- THIS IS, NOTWITHSTANDING THE LEGAL STATUS
OF THE DECISIONS- HAVING THE SAME STATUS OF A DECREE OF A COURT OF
Law

INTERNALLY {- WITHIN THESE VERY INSTITUTIONS) AND BY OTHER
AGENCIES OF STATE, BY WAY OF SUPPORT- HIGHER JUDICIARY'S
INTERVENTIONS AND THAT OF THE NGT, SHOULD BECOME MORE OF AN
EXCEPTION, THAN THE GENERAL RULE

But then we have something very much within the existing body of the statutory frame and we
elaborately discussed it in the previous module and that is the third feature of environmental
adjudication in India. Justice dispensation from within the statutory frame, actually this has been
the design each and environmental legislation provided for this on paper in clear way but

unfortunately as we saw the potential is not fully utilized.

And as we know the reasons are quite obvious as put down in detail in the earlier module.
Unfortunately, this aspect of an enforcer acting as an adjudicator as a quasi-judicial body is not
given much importance by other agencies of state, in fact its actions are challenged with
vengeance by those against whom actions were initiated, and this is the most unfortunate part

petitions by them are even entertain by the courts.

| think there appears to be a serious lapse here of getting educated as to why they are there,
education both for the enforcer, the enforced and the courts of law because you know the statute
makes it very clear the legal status of the orders, instructions and decisions of these specialized
administrative agencies created under very special laws they are the same status as that of a

decree of court of law.



But the recognition is not very much there. Recognition is not there may be because of ignorance
or may be because of inconvenience or may even be because of a kind of a jealousy that
permeates in the whole system, or may be that those who have to render justice within the system
do not have that capacity or competence because of certain internal problems of politicization,
certain internal problems of non-creation of appellate bodies within the statute and so justice

remains a casualty.

So, there is a clear need, clear need of deepening this aspect, strengthening this third aspect
because you want a self-contained code of law and one need to really find solutions from within
and that is for the reason all these environmental laws came into existence. And the need for
strengthening this all the concern internally within these very institutions themselves by the

government and by other agencies of state by way of support and higher judiciaries intervention.

And that of the National Green Tribunal should become more of an exception. Do not entertain it
every time, do not make this forest administration, the wildlife administration, the biodiversity
administration, the pollution control boards as your favourite whipping boy. Please try to
consider them as someone who is sharing your responsibility of justice; enable them, empower

them, strengthen them.

Add reasons to their decisions making rather than sit in judgement over their orders and actions
and make environmental justice a mockery. So, this aspect needs to be strengthened by all the
concern in every possible way. This brings to almost to the fag end of our discourse we have left
with a last segment of the 12th Module and that is what we should presently do, of doing a little
bit a final set of observations and a wrap up. And that is what we presently do in the final

segment.






