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Dear students in this class, we are going to discuss about the concept of the workman and that 

is to be elaborated on because only a workman can raise an industrial dispute. So, in the last 

class itself, we saw the definition. So, the workman is defined under the Industrial Disputes 

Act and the worker under the defined under the new IR code. 

This is very important from the perspective of raising an industrial dispute. So, again the 

question is now, there are so, many categories of workers included in the new IR code, this 

includes, you can say that the part-time workers and the people on contract and also the 

workers who are in.  

So, we are mainly going to discuss about the contract of service and contract for service and 

try to see these two categories whether will come under the definition what is the difference 

between these two categories of workers and then what are their implications with regard to 

the Labour Law, which we concerned about.  

(Refer Slide Time: 1:27)  

 

And so, as I told you the concept of the workman is important in the case of deciding whether 

a particular workman can raise an industrial dispute. Only a worker earlier in the definition of 

a workman and the new definition of worker can be able to raise an industrial dispute.  



(Refer Slide Time: 1:48) 

 

So, then the important question is related to whether he is in the contract of service or 

whether in the contract for service or whether he is on service or contract or for hire.  

(Refer Slide Time: 2:04)  

 

So, we can see that the concept of workman as I said that the industrial dispute can be raised 

either by a workman or by an employer in the ID Act, it can be also referred to by the 

government as well. So, Industrial Disputes Act talks about the workman, which we saw in 

section 2(s) of the Industrial Disputes Act. 



Then it comes to the IR code 2020 they use the terminology worker under Section 2(zr). So,  

when we look closely look into the definitions under the ID Act and IR code, it is almost 

similar or identical in nature, so, the worker is trying to include more categories of people.  

(Refer Slide Time: 3:03)  

 

So, the worker in the definition under the IR code, yesterday in the last to last class also we 

have talked about this, particularly when the week started the definition which clearly says 

that, so, the worker means any person other than an apprentice, those who are employed in an 

industry to do manual, unskilled, skilled, technical, operational, clerical or supervisory work 

for hire or reward.  

So, whether it is irrespective of the fact that whether is employment is in writing express or 

implied and the addition is working journalists and sales promotion employees are added to 

the definition of worker in the new code IR code. So, and also this, this industrial dispute the 

dispute, what do you mean by exactly “dispute”? which includes if any person has been 

dismissed, discharged, retrench or otherwise his work is terminated as a result of a dispute. 

So, his or his is retrenched led to a dispute, then this particular dispute can be referred, and 

can go for dispute resolution. If he would not come under the definition of a worker, then 

there cannot be raised a dispute under the particular provisions of the IR code.  



(Refer Slide Time: 4:43)  

 

And it very clearly says that the exception which we saw in the beginning class that the 

people who are under the Army, Navy, Police forces, Prison services, or especially those who 

are in managerial or administrative services. When the difference between the Industrial 

Dispute Act and the new code is that the supervisory people are included in the IR code and 

are now supervisory people, but it is subject to a salary cap, the salary cap is now 18,000 

rupees per month. So, supervisory capacity is also included under the definition of worker or 

workman provided if he is getting a salary of less than 18,000 rupees.  

(Refer Slide Time: 5:34)  

 

So, the worker as I told you that the workman you see the worker and workman we could not 

find any difference in the definition. Other than the supervisory capacity, you cannot find any 



differences in the definition of worker or workman for all other purposes for all our class 

purposes, we may use workman and worker, but the definition given in the IR code is the 

worker and the earlier IR code says, workman.  
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So, as I told you, this worker is very clear. So, if you look into the definition of worker in the 

Factories Act of 1948,  again it is repealed through the Occupational Safety Code. So, now, it 

says that, so, any person who is employed directly or through any particular agency, 

including a contractor for remuneration or not, in any manufacturing process or any cleaning 

any part of the machinery or premises used for a manufacturing process or any other kind of 

work identical to or connected with the manufacturing process or the subject of the 

manufacturing process, but does not include any member of the armed forces of the Union. 

So, the definitions of workman worker in the IR code and also the worker in the factories Act 

are similar in nature. So, the concept of worker is the category of workers those who are 

included are similar in nature. 
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We can find a number of judicial decisions which we are going through which we can see 

what the court says about. So, this is the 2015 case, where the Delta Jute and Industries 

Limited Staff Association versus the state of West Bengal. So, in this particular case, so, 

industry award, so, against the union and also the persons are not a workman within the 

meaning of Section 2(s) of the industrial disputes act. So, if people are working purely in a 

managerial capacity, supervisory capacity does not fall within the definition of the workman, 

this was a decision in 2015 remember? 

And now, supervisory capacity is included subject to a cap on salary. So, they said that 

managerial capacity, they cannot reason industrial disputes under the ID Act because they 

will not come up with the definition of 2(s) of the ID act as a workman at that point of time.  



(Refer Slide Time: 8:16)  

 

And here you can see that in one of these Burma shell cases very famous and the Burma Shell 

oil storage and distributing company of India Limited versus Burma shell management staff 

association. In this case, the court clearly held that the following people are not workman, 

Transport engineers, District engineers, Foreman chemical, or Sales engineering 

representatives. So, the court said that these people are these people will not come under the 

definition of the workman.  

So, even though they are incidentally doing some work or main work, they are required to do. 

So, their main work is the main work is required to do even though he may be incidentally 

doing another type of work as well, but they will not come on to the definition of the 

terminology the definition, workman so, they cannot raise an industrial dispute under the ID 

Act at that point of time.  



(Refer Slide Time: 9:17)  

 

So, here also we can see that with regard to supervisory capacity. So, supervisory capacity 

was always under question from the very beginning. So, whether he can raise the industrial 

dispute or not. And so, supervisory capacity was excluded from the purview of ID Act. But 

now, they are included with again a cap of 18,000 rupees.  

(Refer Slide Time: 9:43)  

 

So, again, the question is whether the part-time or full-time workman or worker, whether can 

raise the questions. So, what the court said in Gobind versus Presiding Officer, Labour Court 

2012 Punjab and Haryana judgment. So, in this case, whether the working hours are relevant 

whether the nature of work is relevant or what is permanent or it is they are temporary in 

nature. These are some of the parameters the court takes into consideration.  



So, the court said that the number of working awards is not considered, a number of working 

hours are not considered for the that is not a parameter for the court to qualify to be a 

workman and there must be a Master servant relationship between the employee and his 

employer, there must be a master-servant relationship and even independent contractor 

cannot be termed as the workman, an independent contractor cannot be termed as a workman.  

So, we are coming to the discussion about work for contract and of contract. So, here the 

employer must be in a position to control the employee, there was a master-servant 

relationship exists between the two people, then only he can be considered as a workman.  
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So, the working hours are not a parameter or not a criterion. And we continuously said that 

the managerial people are excluded, excluded from the purview of the dispute settlement 

process under the ID Act and the new codes. So, even though his designation is manager, but 

he is doing supervisory function and even then he is not going to be a workman which means, 

basically the function nature will be looked into.  

And so, in this particular case also the court has looked into the nature of the work, if his 

nature is managerial in nature, then he will not come under the purview of this particular Act. 

As I told you with regard to the supervisory nature, now, the new code is including 

supervisory nature with a salary cap.  
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So, again, you know, whether the contractor, work of contractor and mistries, whether they 

are workman, so, the court said that the contractor and workman, the contractor, an 

independent contractor is somebody is different from mistries. So, here we can see that the 

contract is it is not the conductor it is a contractor. So, these particular people, their work is 

different, the contractor work is different from the mistries.  

So, the court said that a mistry, who is working for a salary of 30 rupees per month does 

some kind of manual work, skilled work or unskilled work. So, it is related to the work of an 

ordinary workman. So, then they can be considered as a workman under the ID Act at that 

point of time. He can be considered as a workman at that point of time. 

(Refer Slide Time: 13:20)  

 



And also here so, the cases as I told you that the judicial pronouncements are very important 

as a part of the jurisprudence. So, whether a person is a workman or not is an important 

question. So, here also his designation is not very important, but actually what work he does 

is important. 
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And also if any person will not come under the definition or category of skilled, unskilled, 

manual supervisory technical or clerical work, so, then he is not going to be a workman if he 

will not come under the purview of this particular category. So, it is like the in the Gratuity 

Act or the so, you can say that, you know, once upon a time, the court said that teachers will 

not come into the purview of any of this category. So, they are not eligible for gratuity. So, if 

a person does not come under the purview of skilled, unskilled, manual supervisory or 

technical or even clerical in nature, he is not going to be a workman and he cannot raise an 

industrial dispute under the new code as well.  
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So, in 2007 interesting case was whether a legal assistant will come under the purview of a 

workman So, these Muir Mills Unit of NTC limited versus Swayam Prakash Srivastava. The 

court said the legal assistant, who is appointed in the service, was in litigation on a probation 

period of one year. So, the court said yes. So, his service was terminated and found 

unsatisfactory. So, the respondent, the court said that yes, his job involved a special category 

involving creativity, it is not manual work. So, it says clear specific knowledge is required to 

do his work.  
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And also, again, the court said that whatever the functions he discharges of a legal officer or 

an inquiry officer, a departmental inquiry is done against the workman. So, the legal assistant 



is doing all these kinds of work. So, he said that these words will not come under the 

definition of any of the above categories of works skilled unskilled, etc, etc. And he cannot 

be considered as a workman and his termination of service cannot be raised as an industrial 

dispute, he can have other revenues of dispute resolution, but he cannot be considered as a 

workman.  

(Refer Slide Time: 16:12)  

 

So, here in this court also, so, very clearly said that the court held that the source of 

employment, method of recruitment, terms and conditions of employment or contract of 

service, the wages, the other the mode of payment, all those are not at all relevant for 

deciding whether a person is considered as a workman under the 2(s) of the ID Act and going 

to be the definition of worker under the new. 

So, it is very clear, the test is if the employment for hire or reward for doing a specific type of 

work is satisfied, the employee would fall within the definition of the workman. So, we will 

see elaborately what is this test of for hire or reward. So, it is for on contract and for contract, 

we will see what is the difference between these two in the in the in the coming slides.  
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So, what is this contract of service and contract for service? So, what are the differences 

between these two and how it decides whether a person is a workman or not? Here, the 

contract of service or contract of employment or contract for service or so, contract for 

service which includes work for hire and works for hire agreements or agency agreements.  

So, here in a contract of service, one person here entering into an agreement between the 

employer or the person a person agrees to employ the employer agrees to employ a person 

and the other person agrees to be employed and agrees to do the work. That agreement must 

be in writing, it can be verbal, or it is it can be expressed or implied.  

So, it can be in the form of a letter of appointment and it can be so, in the form of even an 

oral agreement. So, as I told you that this is the usual way of appointment, contract of service, 



contract of service, there must be an agreement between the employer and employee in a 

written form in the form of appointment order.  
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So, as I told you in the contract for service, these are the two terminologies which distinguish 

between the nature of service provided by the worker to the employer. So, we said that the 

contract of service refers to a person who is in employment, a contract for service on the 

other hand, refers to a person who provides the service to his clients.  

So, it can be an agency he can be an independent contractor. So, this is the difference and the 

first case contract of service, contract of employment, and employment contract there exist, 

the employer gives an order of appointment to an employee and the employee accepts that 

particular employment offer. The second case contract for service is the nature of an agency 

or higher agreements, the work for hire agreements and he can be an independent contractor 

who provides his services to his clients. So, there is a lot of difference.  
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So, here also so, as I told you that person who is in the second category is an independent 

contractor. 
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When it comes to the differences, which we can see that, so, this contract of service, that 

particular agreement is binding on both parties. So, once it is bindingly agreed by both the 

parties, they will become an employer and employee, but as I told you that the terms of 

employment, the terms of contractor, and the terms of the contract are very important. On the 

other hand, the contract for services so, it is a relation of an agency and he offers his services 

to the employer. So, we see, generally, the second category of people entering into the 



contract is not considered are not consider to be an employee. So, he will be an independent 

contractor, he cannot be considered as an employee or workplace of the employer.  
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So, again, if you look into the distinction between these two, this distinction is very important 

and vital for the legal position to raise an industrial dispute only an employee under the 

contract of services will be entitled to invoke the jurisdiction of industrial courts. And now, it 

is going to be the tribunals or any kind of rights that are violated by the employer. So, he can 

seek remedy otherwise, the other people can only go to a Civil court, though to these 

particular industrial tribunals.  
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So, here as I told you, the individual employee of a particular company, so, he is entitled to 

benefits of all the benefits under labour law, but the contract for service and independent 

contractor is not eligible for other you can say that Social Security measures. And also, the 

most important aspect is the employer the relationship between employer and employee. So, 

the employer has control over the employee and the employee is bound by the discipline of 

the company, the standing orders of the company and also the instructions of the employer.  
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And when we look into the work for hire or agreements or agency or we call it for contract 

for service, so, they are third-party services availed by the employer. So, they are independent 

service providers, they are not an employee of the company. So, a third party is not entitled to 

the benefits of an employee at all. So, the question comes whether he is a workman definitely 

the answer is he would not come under the definition of the workman.  
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So, it is very clear that the fact is involved in the contract of service and contract for service. 

So, in the case of availing services, it is contract for service and also the frequency of services 

required day to day activities, occasional one time or these regular activities or whether it is a 

core activity of the employer or the peripheral activities of the employer. And also, the 

supervisory control, always the case of workman the supervisory control is with the 

employer. So, these tests are applicable in the case of a contract of service and a contract for 

service. 
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And other factors which you can see that whether the wages are paid or remuneration is paid 

by the employer and whether the sufficient control, the degree of control is with the 



employer. The test as I told you, who owns the assets and controls the employee or the work 

is to be taken into consideration and also so, whether the business is run by the that is also 

very important. So, the employer-employee relationship is another important factor in the 

determination of this particular distinction between these two terminologies contract of 

service and contract for service.  
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And here if you look into some of the judgments or jurisprudence of the courts, we can see 

that see the appointment of a doctor in this particular case the question was the appointment 

of a doctor in Sushilaben Indravadan Gandhi and another versus the New India Assurance 

Company Limited and others, so, very recent case of 2020.  

So, the question was a surgeon was appointed, so, whether he is an employee of the hospital 

so, the liability so, what was the relationship between the hospital and the doctor, the surgeon 

who was appointed and whether the insurance company is liable. So, here there was a 

contractual agreement between the deceased surgeon and the hospital.  

The court said that the fact is which constitutes the terminologies in the agreement. So, what 

was the nature of that particular contract? So, the court found that it is a contract for service 

and also the factors, are the factors, we saw the various factors which determine whether it is 

a contract for service or contract of service.  

So, the court observed that, as per the terms of the contract between the hospital and the 

doctor, the deceased surgeon was an independent professional, not a regular employee of the 

insured hospital. So, the consequences are very severe. So, if he is not a workman or an 



employee of the hospital, he will not be able to claim any benefits under the new IR code or 

in the Industrial Disputes Act.  

So, this is what we said, the contractual words in the appointment order are very important as 

far as a workman is concerned or an employee is concerned. So, finally, the court may end up 

declaring that that particular person is in a contract for service not a contract of service. So, 

ultimately, he will be held to be not at work when under the particular Act. So, you have to be 

careful in dealing with entering into agreements with the employees.  
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But it is very clearly said that the contract terminology of the contract is likely to work on 

stood contra proferentum that is against the company in case of ambiguity or doubt. So, the 

terminology of the contract is very important in the determination of the service and also the 

legal status of the employee or workman.  
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The famous case, one of these old cases is Chintaman Rao versus, the state of MP. Here a 

contractor is different from an employee. So, who is the contractor? A contractor is a person 

who in the pursuit of an independent business undertakes to do specific jobs or works for 

other persons without submitting himself to their control with respect to the details of the 

work, this is the definition given by the court to a contractor. So, there is a clear distinction 

between a contractor and an employee or a workman. So, the contract of service and contract 

for service. This distinction is evident in the first case they are workman or employee. The 

second case they are not workman at all.  
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So, I think we have examined enough cases, but here the most important factor is whether a 

person is dismissed from the government service and whether he has the right to raise an 

interstate dispute. So, somebody is appointed. So, Article 311 of the Indian constitution says 

that dismissal, removal or reduction in rank of persons employed in civil capacities of the 

Union or the state. So, the question in this particular case was whether a person appointed for 

a 5-year contract whether the end of his term five years whether it amounts to termination of 

his services.  
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What the Court said that somebody is ending the contractor is not termination. So, the ending 

of the temporary 5-year term is not termination at all, there is no dispute and also, more 

importantly, Article 311 of the Indian Constitution has no application because there is no 

question of dismissal or removal from somebody from service once is the term is over in 

accordance with the agreement that means, the agreement means the contract the contractual 

appointment. So, if the 311 is related to a contract of service not a contract for service, so, the 

legal status differs between these two terminologies.  
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And also, we can very clearly say that the real legal relationship is somebody in the 

government service gets a status. So, the government service is contractual but once 

appointed to the particular post, his rights and obligations are not determined by consent of 

both the parties, but by statutory provisions. So, even though he may be appointed on 

contractual terms, you know, the other obligations rights and obligations will be determined 

by service routes. So, government service is something different, even though you are in 

contractual appointments.  
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So, in conclusion, I would say that the definition of a workman is a very important important 

for the purpose of raising a dispute to that extent, the contract of service and contract for 



services are very important. So, everyone must be very clear when they enter into contracts 

with the employees, whether they are contract in contract of employment or contract for in 

service.  

So, for or of or for these are the two terminologies that are very important with regard to a 

particular person who is employed, because this legal status, this particular legal status is 

going to have devastating effects. Once there is a dispute between the employer and 

employee or some eventualities happened even for Workman Compensation Act.  

So, there is a repercussion so, under the ID Act as well as under the IR code, it is clear that a 

person must come under the definition of workman or the new definition worker, then only 

we can raise a dispute. So, this is all about the concept of the workman and also the two 

terminologies contract for service and contract of service.  
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So, we can see, the relevant provisions in the IR code with regard to this. Thank you  

  


