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Dear students, we are going to discuss industrial disputes and industrial dispute resolution under
the new codes. So, industrial dispute resolution is one of the important aspects of collective
bargaining. So, if there is no mechanism for the resolution of disputes, and it is very difficult for
any of the employees, it is very difficult for the workers to have the resolution of their disputes.
So, the earlier act, the Industrial Disputes Act of 1947 provides elaborate provisions for the

resolution of disputes.

So, in this class, our objective is to look into some of the definitions like what is the definition of
workmen, the definition of worker, what is the difference between the old act, the terminology
differences between the old act and the new act, and then we are going to see the definition of the

strike, layoff, closure and some of the other important definitions.
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CONCEPTS COVERED

* Industrial Disputes

* Concept of workmen

* Scope and Ambit of Employee, Employer, Worker, Industry, Industrial
Disputes

* Difference between Closure, Lay-Off, Lock-Out, Retrenchment, Strike

* |mportant Definitions in the Industrial Relations Code, 2020

So, the Industrial Disputes Act of 1947 was ruled for many years and it was working effectively,
very effectively in the country. So, this particular old Act has the lifeline of any workers in case
of dispute between workers, employer and employees, and employer and employee. So, this

class is confined to the difference.



So, we are going to look into the differences and aspects of what you mean by layoft, lockout,
retrenchment, strike and also workman industry. So, there is a jurisprudence, which is available
under the Industrial Disputes Act, what constitutes industry and also what constitutes industrial

disputes. So, we will confine this particular class to the definitions.
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And then in the coming classes, in the other classes this week we will discuss about all these
aspects in detail. So, I said that we are going to confine to only the definitions of these particular

terminologies in this particular class.



(Refer Slide Time: 02:51)

The Industrial Disputes Act, 1947

* According to the Industrial Dispute Act, 1947.

* Section 2 (K) “Industrial Disputes mean any
dispute or difference between employers and
employers or between employers and
workmen or between workmen and workmen,
which is connected with the employment or
non - employment or terms of employment or
with the conditions of labour of any person”.

So, the Industrial Disputes Act 1947 defines what you mean by industrial disputes under the old
section 2(k). So, Section 2(k) says industrial dispute means any dispute or difference between
employers and employers, between employers and workmen or between workmen and workmen.
So, it may be related to employment or not employment, terms of employment or conditions of
labour of any person. So, this is the comprehensive definition, which was or I would say that
which is still until the notification is made in place. So, the industrial dispute is a very simple and

clear definition provided under the Industrial Disputes Act.
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The Industrial Disputes Act, 1947

* The Industrial Disputes Act, 1947 provides elaborate and
efficient machinery for the peaceful and amicable
settlement of industrial disputes.

* They include 1. Works Committees (Sec 3)

* 2. Conciliation Officers (Sec 4)

* 3, Board o f Conciliation (Sec5)

* 4, Courts o f Enquiry (Sec6)

* 5. Labour Courts (Sec 7) 6. Tribunals (Sec 7A) 7. National
Tribunals (Sec 78) 1



And also, the Industrial Disputes Act provides for elaborate provisions and machinery for
amicable settlement of disputes. And we can see that there are five types of machinery
pacifically or systems, I would say that the five ways of disputing resolutions amicably. So, the
first ones are work committees, the second is the conciliation offices, the third, are the board of
conciliation, the Fourth, are the courts of inquiries, and labour codes and the sixth is tribunals.
And these tribunals include state tribunals and national tribunals. So, at least there are seven
types of machinery mentioned, specifically mentioned under the Industrial Disputes Act 1947.

And almost most of these working systems have been adopted in the IR code as well.
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The Industrial Relations Code, 2020

* Objective: An Act to consolidate and amend the laws relating to
Trade Unions, conditions of employment in industrial
establishment or undertaking, investigation and settlement of
industrial disputes and for matters connected therewith or
incidental thereto.

* The Code comprises of 104 sections in XIV Chapters and three
schedules.

* Section 2 of the Code provides for various definitions.

So, the Industry Relations Code very clearly says what is the objective of the industrial relations
code. So, it says the amending the law relating to the trade unions which we already dealt with
conditions of employment, industrial establishment or undertakings, investigation and settlement
of disputes and for matters connected with. So, specifically, the IR code’s objective is to amend
the laws relating to the trade unions and employment and industrial establishments, undertake,

investigate and settlement of disputes.
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Section 2 (s)Workman - ID Act

It excludes persons employed in army/Navy/Air
Force/Police and those employed in mainly
managerial  or  administrative,  supervisory
capacity and drawing wages of more than INR
6500.

So, we can see certain differences in the definitions. So, we saw the definition in section, the
earlier section 2(k) of the Industrial Disputes Act what is mean by industrial disputes, here we
can see the definition gives you exclusion of certain people, exclusion of certain people like
Army Personnel, Navy, Air Force, Police and more importantly, those who are working in a
managerial or administrative and supervisory capacity and there is a wage ceiling as well in the

old act.

So, we can see the amendment to this particular provision. And most of these, the personals other
than the forces, forces include the Army, Navy, Air Force and Police Personals, the other people
who are in the managerial capacity, administrative capacity and supervisory capacity are
included in the new IR code. So, these people were excluded from the old definition of the

workman.
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Managerial or supervisory

A person working in purely managerial and/or
supervisory capacity does not fall within the
definition of a workman under ID Act.

However, when a person performs multifarious
functions, the nature of the main function
performed by the person has to be considered
to determine if the person is a "workman."

So, there are various jurisprudence and various interpretations by the courts, what do you mean
exactly by managerial and supervisory capacity? So, the earlier position was that people who are
falls in the managerial capacity or supervisory capacity, cannot raise an industrial dispute. So, I
think modern society, also must have an avenue for the resolution of their disputes. So, who is
the manager or supervisor? The court said that it will depend upon what is their function. So,
whether they will come under the definition of workman or supervisor or manager will depend

upon the nature of the work.
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Section 2 (s)Workman - ID Act

Section 2(s) defines workman as any person (including
an apprentice) employed in any industry to do
any manual, unskilled, skilled, technical, operational,
clerical, or supervisory work, for hire or reward,

terms of employment be express or implied and include
any such person who has been dismissed, discharged
or retrenched in connection with, or as a
consequence of the dispute.



So, who are the workmen? So, the definition of workman under the Industrial Disputes Act, says
that other than an apprentice, the apprentice, which is mentioned under the Apprenticeship Act,
people any person employed in any industry to do any manual unskilled, skilled, technical,
operational, clerical or supervisory for hire or reward. So, this can include the person who has
been dismissed, discharged or retrenched in connection with a particular trade dispute. So, the
workmen under section 2(s) include in almost all the categories skilled, unskilled or semi-skilled,

technical or operational or clerical or supervisory.
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Section 2 (zr): Worker

* worker" means any person (except an apprentice as defined under
clause (aa) of section 2 of the Apprentices Act, 1961)

* employed in any industry to do any manual, unskilled, skilled,
technical, operational, clerical or supervisory work

* for hire or reward,

* whether the terms of employment be express or implied, and
includes working journalists and sales promotion employees and
for the purposes of any proceeding under this Code in relation to
an industrial dispute,

* Includes any such person who has been dismissed, discharged or
retrenched or otherwise terminated

* In connection with, or as a consequence of, that dispute, or whose
dismissal, discharge or retrenchment has led to that disoute

So, this is the definition of workmen. When it comes to the new IR code, the IR code has made
certain improvements. So, I would say that some changes in the technology, so, workmen
become a worker. So, the new IR code defines who is a worker. So, worker means any person
other than an apprentice, which you have mentioned. So, again including manual, unskilled,

skilled, technical, operational, clerical or supervisory work for hire or reward.

So, they have just taken the Indian definition from the old Act. So, what is the addition? The
addition of working journalists, and sales promotion employees also come within the purview of
the Industrial Dispute Act, industrial dispute provisions of the IR code. And this includes any
person who has been dismissed, discharged or retrenched or otherwise their services are

terminated they also come under the definition of worker.



So, it means even though somebody is terminated, services are terminated he will be continued
to be within the ambit of the definition of a worker under the new provisions. So, such dismissal
discharge or retrenchment should be in connection with a trade dispute. So, the addition is I can
see only the addition is the working journalist and sales promotion employees are included in

this particular definition.
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Section 2(d): Average Pay

+ "Average Pay" means the average of the wages payable to a
worker,—
* in the case of monthly paid worker, in three(3) complete
calendar months;
*  inthe case of weekly paid worker, in four(4) complete weeks;
* in the case of daily paid worker, in twelve(12) full working
days
* preceding the date on which the average pay becomes payable,
if the worker had worked for three(3) complete calendar months
or four(4) complete weeks or twelve(12) full working days,
* and where such calculation cannot be made, the average pay
shall be calculated as the average of the wages payable to a
So, what do you mean by average pay? Average pay there are a lot of calculations. So, in the
case of a monthly paid worker, in the case of a weekly paid worker, in the case of a daily paid
worker what are the average wages? So, in the case of a monthly worker, you have to take note
of 1 month, 3 complete calendar months, and you have to take into consideration of average
wages. In the case of a weekly paid worker, a minimum of four weeks means, a one-month wage

to be taken into consideration for the calculation of the average weekly paid worker.

In the case of a daily paid worker, 12 full working days should be taken into consideration. So,
proceedings to the particular calculation are made, and the date of the particular calculation is
made. So, otherwise, probably the disparity in calculating monthly wages can be mitigated
through this particular provision. So, this is to see that the average pay is calculated based on the
working wages payable to him during the actual period he is working. So, there is a mandatory

period to be taken into consideration for the calculation of wages and average wages.
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Section 2 (h): Closure

* "closure" means the permanent closing down of a
place of employment or part thereof;

* Managing Director, Karnataka Forest Development
Corporation Ltd. v. Workmen of Karnataka Pulpawood
Ltd, Supreme Court, 2007: In the event of undertaking
being closed down, the only right which assures in
favour of the workmen is to obtain compensation as
provided.

So, what is the closure? What do you mean by the closure of an establishment? So, closure is
nothing but the permanent closing down of the place of employment, not the temporary closing.
So, here there is a legal consequence of the permanent closing of a particular industry. So, in this
particular case, the 2007 case, the managing director of Karnataka Forest Development

Corporation Limited versus Workmen of Karnataka, so Parkwood limited.

So, Supreme Court said that, if an undertaking is going to be closed, the only right which is left
to the workmen is compensation. So, if somebody is going to close down an establishment, you
cannot prevent anybody from closing the establishment subject to the other provisions of the
legislation. You cannot stop anybody, there is no right on the workers to stop closing out and the
only remedy which is available to the workers is available compensation, they can ask for

compensation, that is the only remedy which is available to the workmen.



(Refer Slide Time: 13:34)

Section 2 (L): Employee

* “Employee” means any person
* (other than an apprentice engaged under the Apprentices Act,
1961)
+ employed by an industrial establishment
* to do any skilled, semi-skilled or unskilled, manual, operational,
supervisory, managerial, administrative, technical or clerical
work
* for hire or reward,
* whether the terms of employment be express or implied, and
* also includes a person declared to be an employee by the |
appropriate Government,
* hbut does not include any member of the Armed Forces of the
And now, you can see the definition of an employee. So, employee and worker, are the two
definitions which you can find. And I would say that the employee is a larger definition, the
large definition is included the employee the terminology employee is including a larger
category of people. What are those categories of people? They are skilled, semi-skilled,
unskilled, manual, operational, supervisory, managerial, administrative, technical and clerical

work for hire or reward.

So, it means a larger category of people including supervisory and managerial personnel are
included in the ambit of the definition of employee, so the workman is limited. The definition of
employee is opened up but definitely, it does not include armed forces or police or police forces.
So, it is a divided ambit of the employee, so I think anybody or everybody can come up with a
definition of this employee. He may not be for the purposes of a worker, but he can become the

definition of an employee.
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Section 2 (L): Employee

* Bombay Telephone Canteen Employee’s Association vs. UOI
& Anr, Supreme Court, 1997:

* (Canteen employees were dismissed from service that led to
an industrial dispute.

* Industrial tribunal held that departmental canteen is not an
industry and in order to classify an employee as workman
the condition precedent is that he is employed in an
industry.

So, here the question is some canteens, there are some canteens run by industry. So, in this
Bombay Telephone Canteen Employee’s Association versus the Union of India, the Supreme
Court said that and so this is very clearly said that the departmental canteen is not an industry.

So, the people who are working are not going to be workmen.

So, the condition precedent to raise a dispute is he must be a workman under the Industrial
Disputes Act of 1947. So, if some establishment is declared to be not an industry, then the people
who are working in that establishment is not going to be workman then they cannot raise an

industrial dispute under the Industrial Disputes Act of 1947.
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Section 2 (m): Employer

* “Employer” means a person who employs,

* Whether directly or through any person, or on his behalf or on
behalf of any person,

*  One or more employee or worker in his establishment and

¢ Where the establishment is carried on by any department of the
Central Government or the State Government, the authority
specified by the head of the department in this behalf or

* Where no authority is so specified, the head of the department,

* And in relation to an establishment carried on by a local
authority, the chief executive of that authority

And here the definition of employer is an elaborate definition. So, the employer can be working
directly or with any other person on his behalf of him. So, and also, so, in the case of state
governments and central governments, it is the specific head of department or the authority
specified by the government who will be acting as the employer. If such no authority is specified,
then the local authority or chief executive of that particular authority is going to be considered as

the employer.
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Section 2 (m): Employer

and includes,—

i. in relation to an establishment which is a factory, the occupier
of the factory as defined in clause (n) of section 2 of the
Factories Act, 1948 and,

where a person has been named as a manager of the factory under

clause (f) of sub-section (1) of section 7 of the said Act, the person so

named;

i, in relation to any other establishment, the person who, or the
authority which has ultimate control over the affairs of the
establishment and where the said affairs are entrusted to a
manager or managing director, such manager or managing
director;

ii.  contractor; and



And also, with regard to any factory, the occupier of a factory is going to be the employer or the
manager of a factory is going to be the employer or no such persons are appointed or nominated,
then the ultimate, so the court is going to see that who has the ultimate control over the affairs of
the establishment. He may be a director, he may be a manager, he may be a managing director,
even a contractor and even a legal representative of the deceased employer can be considered as

an employer for all the purposes of this particular code.
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No work No Pay

+ Shobha Ram Raturi v. Haryana Vidyut Prasaran Nigam Limited and
Others, Supreme Court, 2015:

* Where an employer has restrained the employee from working, the
employer cannot plead 'no work no pay’,

* The SC has reiterated that the principle of 'no work no pay' applies
only in instances where the employee has voluntarily absented
himself from work, and not where the employer has restrained the
employee from attending work.

So, in most cases, most governments adopt now the policy of no pay no work or no work no pay.
So, no work no pay. So, what the Supreme Court held in 2015 in the case of Shoba Ram Raturi
versus Haryana Vidyut Prasaran Nigam Limited. So, if the employer has restrained the employee
from working, if the employer restrained the employee from working and then later on the

employer says, no work no pay, that cannot be accepted.

So, the Supreme Court has accepted the principle and retreated to the principle that no work no
pay is applied only in the case of voluntary absence, if somebody is voluntarily absent from the
work, then only this no work no pay is applicable. And if the employer himself restrained the

employee from enduring or attending the work then this rule of no work no pay is not applicable.
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Section 2 (p): Industry

* "Industry" means any systematic activity carried on by
co-operation between an employer and worker

* (whether such worker is employed by such employer
directly or by or through any agency, including a
contractor)

+ for the production, supply or distribution of goods or
services

* with a view to satisfy human wants or wishes (not being
wants or wishes which are merely spiritual or religious
in nature),

The most important definition is the industry. We have a vast jurisprudence of what constitutes
an industry. So, the definition of industry under the particular provision says that industry means
any systematic activity carried out by cooperation between employer and worker. So, the worker
may be worked directly by the employer or through a contractor or through any other agency,
they will also be considered a worker. So, it may be for the production, supply or distribution of
goods or any other work which is related to satisfying human wants or wishes. So, besides being

spiritual and religious, it can be considered an industry.
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Section 2 (p): Industry

whether or not,—

i. any capital has been invested for the purpose of carrying on

such activity; or

ii. such activity is carried on with a motive to make any gain or

profit, but does not include —

(i)  institutions owned or managed by organisations wholly or
substantially engaged in any charitable, social or philanthropic
service; or

(i) any activity of the appropriate Government relatable to the sovereign
functions of the appropriate Government including all the activities
carried on by the departments of the Central Government dealing with
defence research, atomic energy and space; or

(iii)  any domestic service; or



So, this is the definition. But it does not include charitable organizations or social on
philanthropic services. And also, it does not include sovereign activities of governments, defence
research, atomic energy, space, etcetera, and also, domestic services. Or the central government
can notify any service to be not included as come within the definition of industry. So, the

central government can notify.
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Safdarjung Hospital Case (Management of Safdarjung Hospital vs. k
Singh, AIR 1970 SC 1407)

+ Justice Hidayatullah propounded the view that there were two
conditions that needed to be satisfied for them to fall in the said
definition namely:

1. The end-product should be the result of co-operation
between employers and the employees,

2. And if the end-product is a service, it should be a material
service, which has been described as that which involves an
activity for providing the community with the use of
something such as electric power, water, transportation,
telephones etc.

The most important case or the famous case, is the Safdarjung Hospital case, the management of
the Safdarjung Hospital versus Kuldeep Singh, 1970 Supreme Court. So, the lordship of the
Supreme Court, Justice Hidayatullah has very clearly propounded what constitutes an industry.
So, there are two conditions put forward by the Supreme Court in this particular case not be

satisfied them to fall within the definition of industry.

One, the end product should be the result of cooperation between employer and employee. And
if the end product is a service, it should be a material service which involves an activity for
providing the community with the use of something. For example, electric power, water,
transportation, telephones and all other services. This can also become another definition of

industry.
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Safdarjung Hospital Case (Management of Safdarjung Hospil
Kuldip Singh, AIR 1970 SC 1407)

* In a hospital, especially one engaged in research work, the
services are those of professionally trained expert persons.

* The end-product namely, services rendered to the patient
cannot be described as those brought into existence by the
co-operation of employers and employees.

So, in this case, the question was whether a hospital engaged in search work and services are
those professionally trained expert personals will come under the purview of the industry. So,
here the end product is services rendered to the patients. So, here the court said that the services
rendered to a patient cannot be described as those brought into existence by the cooperation
between employer and employees. So, a hospital cannot be held as an industry in this particular

case. But, we can see the other cases that the Supreme Court said.
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In the Solicitor’s case (National Union of Commercial Employees
v. M. R. Meher, AIR 1962 SC 1080)

* Justice Gajendragadkar withdrew liberal professions from the
purview of “industry” by propounding a distinctive test of ‘Direct
and Indirect Nexus'.

* However, this new doctrine was again rejected in Bangalore
Water Supply as there is no need for insistence upon the principle
of partnership, the doctrine of direct and indirect nexus or the
contribution of values by the employees.

* It was held that every employee in a professional office makes
for the success of the office.



So, in the Solicitor's case, that is the National Union for Commercial Employees versus Mr M.
R. Meher. Justice Gajendragadkar said that, so, what is the liberal view? So, what constitutes
inside the industry? The distinctive test of direct and indirect Nexus, a test was propounded. So,
direct and indirect Nexus test, but later on this direct and indirect Nexus test in the Solicitor's
case was rejected by the Supreme Court in the Bangalore water supply storage case, the famous
case. So, in this particular case, the court said that every employee in a professional office makes
for the success of the office. So, that is why it came the direct and indirect Nexus of every

employee.
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Delhi University Case (University of Delhi v. Ram Nath, 1963 AIR 1873

* In Miranda House Women’s College under the University of
Delhi, drivers of the buses were retrenched, and they raised a
dispute claiming retrenchment compensation.

* Universities were held to be excluded from the ambit of
“industry” since the predominant activity of the University is
teaching and teachers are not “workers” as defined in the Act
on the ground that it only takes in persons who are doing
skilled or unskilled, manual, supervisory, technical or clerical
work for hire or reward.

* The incidental activity of the subordinate staff may be
industrial activity but that by itself cannot alter the

nradnminant character of the inctitutian
In the University of Delhi versus Ramnath, we can see that, so, the university, a college under
the university, Delhi University, hires the services of a driver, and the driver has been retrenched.
And he claimed that universities also come under the definition of industry, and he is a workman
so he can raise an industrial dispute. So, the court said that the universities were held to be

excluded from the purview of the ambit of industry, the definition of industry.

And so, he is not a worker, defined under the particular act. So, in the case of subordinate staff
within an industry, the nature of the work determines whether he will come under the definition
of worker or workmen. So, the court very clearly said that the driver of a bus of a college is not
going to become a workman and he will not come into the purview of the Industrial Disputes

Act.
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Delhi University Case (University of Delhi v. Ram Nath, 1963 AIR 187.

* This case was also criticized in Bangalore Water-Supply &
Sewerage Board, Etc. v. R. Rajoppa & Others, 1978 SCC (2) 213,
by saying that education is a service to the community and
hence, university is an industry.

* The teaching staff of the University was held not to be
“workmen”

* But the non-teaching staff would come within the scope
of the said term so that they are able to take the benefits
under the Act.

And the Delhi University case was severely criticized in the famous case of Bangalore Water-
Supply and Sewerage Board versus Rajappa. So, here you can see this particular case. The court
said that education is a service to the community and university then to that extent, the
universities also come within the definition of industry. And the teaching staff of the university

was held to be not a workman.

At the same time, non-teaching staff would come within the scope of the said term or definition
within the industry. I do not know why the court has made this distinction in the case of the
teachers, the staff and teachers and non-staff, so the driver comes where within the definition of

staff or non-staff, this is again a moot question.

So, non-teaching staff, the court said that non-teaching staff will come within the definition of
industry. So, it means that a teacher in a university cannot raise an industrial dispute because he
does not come with a definition of the workman, but a non-teaching staff will come within the
definition of a workman. So, this was the definition which is given by the Supreme Court in the

Bangalore Water-Supply case.
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Industry - Scope and Ambit

* Bangalore Water-Supply & Sewerage Board, Etc. v. R.
Rajappa & Others, 1978 SCC (2) 213

* The Supreme Court overruled Safdarjung Hospital, AIR 1970
SC 1407 and Dhanrajgirji Hospital, AIR 1975 SC 2032, and
approved the law laid down in State Of Bombay vs. Hospital
Mazdoor Sabha, 1960 AIR 610.

* It was held that hospital facilities are surely services and
hence industries.

So, all earlier cases were overruled by the Supreme Court, in this case, the Bangalore Water-
Supply case, the Safdarjung Hospital case was overruled, and Dhanrajgirji Hospital case was
approved and also an earlier case of 1960 was approved by the Supreme Court. So, the court said
that hospital facilities are surely services and hence industries. So, we have to see the new code,
whether the hospitals and universities come within the purview of the new IR code, the Industrial

Relations Code.
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Industry - Scope and Ambit

+ Supreme Court laid down a three-pronged test to
ascertain whether a particular activity was
industrial in nature.

* If the said activity involved systematic and
organized activity, cooperation between employer
and employee,

* and was carried out for the production of goods
and services, it would be considered industrial i
nature



So, the scope of the ambit of this definition of the industry has been widened by the Supreme
Court through various judgments. So, whether it is the Safdarjung case or the Delhi University
case or when it comes to the Bangalore Water-Supply case, the Bangalore Water-Supply case is

a milestone in all sets of cases.

So, the question is we can find a set of cases I think later on we will see these cases. So, the
question is whether there is an involving a systematic and organized activity or whether there is a
cooperation between employer and employee. So, the code has been interpreted and why ambit

has been given to the definition of industry.
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Industry - Scope and Ambit

* Accordingly, every profession regardless of profit motive was
included within ‘industry’.

* This led to a situation where even universities, charitable
organizations and autonomous institutions are included
within the ambit of industry.

* However, the Court ruled that there must be a minimum
number of employees for a business or profession to be
considered an industry.

* So, domestic workers, individual tradesmen and other such
professions were therefore excluded from the Act.

So, we can see that, irrespective of the industry or profession and even the universities, so, where
there is a specific exemption for charitable societies and autonomous institutions, but through the
Bangalore Water-Supply storage case, certain activities of these autonomous institutions and
charitable organizations come within the definition of industry. So, the minimum number of
employees is prescribed by the court in order to qualify to be an industry. So, individual

tradesmen, and domestic workers are specifically excluded from the definition of industry.
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Law Firms - Industry or not?

* Solicitor’s Case - National Union of Commercial Employees v. Me
AIR 1962 SC 1080, The Supreme Court held that a Solicitor's
cannot be deemed to be an industry

* Although on specific consideration, it is organized similar tc
industrial concern.

So, the question raised was whether Solicitor’s Firm, a Solicitor’s Firm will come under the
definition of industry. So, the court readily said that a Solicitor's Firm, a law firm cannot come

within the definition of an industry. So, because there is no industrial action.
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Section 2 (q): Industrial Dispute

* “Industrial Dispute" means any dispute or difference
* Between employers and employers or
* Between employers and workers or
* Between workers and workers
* Which is connected with the employment or non-employment
or the terms of employment or with the conditions of labour, of
any person and
* Includes any dispute or difference
* Between an individual worker and an employer
* Connected with, or arising out of discharge, dismissal,
retrenchment or termination of such worker

Then the question arises as to why the court has included universities and hospitals within the
ambit of industry. And most importantly, we can see the IR code what constitutes an industrial

dispute. So, we already saw the definition, industrial dispute difference between employer and



employer, the difference between employer and worker men, employer and workers, and

workers and workers.

So, this is to the extent of dispute or differences between the employer and employee or it is
employee and employee and workers and workers. And this is also connected with discharge,
dismissal, retrenchment and termination of service all these will be qualified to be an industrial

dispute.

(Refer Slide Time: 30:08)

Section 2 (q): Industrial Dispute

* Jadhav J. H. vs. Forbes Gobak Ltd, Supreme Court,
2005:

* It was held that, a dispute relating to a single
workman may be an industrial dispute if either it is
espoused by the union or by a number of
workmen irrespective of the reason the union
espousing the cause of workman was not the
majority of the union.

So, in this particular case, Jadav J. H. versus Forbes Gobak Limited, the Supreme Court said that
held that a dispute relating to a single workman may be an industrial dispute if either it is
exposed by the union or by a number of workmen, irrespective of the reason the union is passing

the costs of the workman was not the majority of the Union.

So, it means termination of an employee or raising an industrial dispute on behalf of a single
member single workmen can also be done, that can be done by even by a non-recognized union
as well. So, but then again, the question is whether this particular provision is going to be

applicable to the new IR code as well.
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Section 2 (t): Lay-off

* "lay-off* (with its grammatical variations and cognate
expressions)

* means the failure, refusal or inability

+ of an employer

* on account of shortage of coal, power or raw materials or the
accumulation of stocks or the break-down of machinery or
natural calamity or for any other connected reason,

* to give employment to a worker whose name is borne on the
muster rolls of his industrial establishment and who has not been
retrenched.

So, if we look into the definition of layoft, the layoff is very clear, it means the failure or refusal
or inability on the part of the employer to run the establishment, it can be the reason can be the
shortage of coal, power, raw materials or accumulation of stocks, breakdown of machinery or
any natural calamity or any connected reasons. So, the crux of layoff is that it is the inability of

the employer to run the establishment by the employer due to certain reasons.

(Refer Slide Time: 31:41)

Section 2 (t): Lay-off

* Provided that if the worker,

* Instead of being given employment at the commencement of any
shift for any day

* s asked to present himself for the purpose during the second half
of the shift for the day and is given employment then,

* he shall be deemed to have been laid-off only for one-half of
that day:

* Provided further that if he is not given any such employment
even after so presenting himself,

* he shall not be deemed to have been laid-off for the second half
of the shift for the day and

* shall be entitled to full basic wages and dearness allowance for

So, this is the definition of layoff under Section 2(t). So, the layoff can be clear, the layoff can be

commenced any day of its working, any shift and it can be for one shift or the other shift. And



also, you can see that, so, he shall not be deemed to have laid off for the second half, he may be
working one half, second half he may be not working. So, in the case of a layoff, he shall be
entitled to full basic wages and the endless elements allowances for that part of the particular
day. So, the layoff is an inability on the part of the employer to continue with this work of the

establishment due to certain reasons.

(Refer Slide Time: 32:28)

Section 2 (t): Lay-off

* The Associated Cement Companies Limited, Chaibassa Cement Works,
Jhinkpani v. Their Workmen, AIR 1960 SC 56:
* The right of workmen to lay-off compensation is based on grounds of

humane public policy and the statute which gives such right should be

liberally interpreted.

So, in this particular case, the Associated Cement Companies Limited versus Their Workmen.
The court said that say layoff compensation is based on the ground of human public policy. So,
this particular provision is to be interpreted very liberally in favour of the workmen. So, the lay

off compensation is a statutory right of the workman where they lay in the lead of industry.



(Refer Slide Time: 33:03)

Section 2 (u): Lock-Out

* "Lock-out" means
* the temporary closing of a place of employment, or
* the suspension of work, or
* the refusal by an employer to continue to employ any number o
persons employed by him;

o !

¥

And what is lockout? By lockout, the definition says it is the temporary closing of a place of
employment or suspension of work or the refusal by an employer to continue to employ any
number of persons employed by him. This is a lockout. The layoff is also an initiation on the part

of the employer, lockout is also an initiation on the part of the employer.
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Section 2 (u): Lock-Out

* Lakshmi Devi Sugar Mills Ltd. v. Ram Sarup, 1957
AIR 82:

* |t was held that in case of lockout there is neither
alteration to the prejudice of workmen of the
conditions of the service application to them nor a
discharge or punishment whether by dismissal or
otherwise.

And in this particular case, Lakshmi Devi Sugar Mills Limited versus rammed through. The
court said that lockout, there is neither alteration to the prejudice of workman of the conditions

of the service obligations to them, nor a discharge or punishment, whether by dismissal or



otherwise. So, the lockout is not amounting to the discharge of the employees or dismissal of

employees, discharge is a temporary measure.
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Section 2 (zh): Retrenchment

+ "Retrenchment" means

the termination by the employer of the service of a worker

for any reason whatsoever,

otherwise than as a punishment inflicted by way of disciplinary
action, but does not include—

i.  voluntary retirement of the worker; or

ii. retirement of the worker on reaching the age of

superannuation; or

And when it comes to retrenchment, retrenchment is a termination of the employment of a
worker by the employer of the service of a particular worker is terminated from service for any
reason. So, it can be inflicted or imposed as a punishment. Also, by way of disciplinary action. It
may be due to these or it can be voluntary retirement of the worker even superannuation. So,
these two categories of retirement, voluntary retirement is not included in the category of
retrenchment. Other than these two categories, if a person is terminated from his service, whether

it is as a punishment or not, in accordance with the discipline reaction, it is retrenchment.
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Section 2 (zh): Retrenchment

*  but does not include—

ii.  termination of the service of the worker as a result of the non-
renewal of the contract of employment between the employer
and the worker concerned on its expiry or of such contract
being terminated under a stipulation in that behalf contained
therein; or

iv.  termination of service of the worker as a result of completion
of tenure of fixed term employment; or

v. termination of the service of a worker on the ground of
continued ill-health;

And also, as I told you, in the case of contractual workers, if a person's contract is ended, the
contract is ended or terminated that cannot be also considered as a retrenchment because
termination of his employment as a completion of his tenure or term of employment cannot be
considered as retrenchment, so, he is not eligible for retrenchment benefits. So, if somebody's
termination of the service due to the ground of continued ill-health also cannot be considered as a

retrenchment because he is continued ill-health is affecting his work.
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Section 2 (zh): Retrenchment

* Municipal Corporation of Greater Bombay v.
Labour Appellate Tribunal of India, AIR 1957 Bom
188:

* Termination of service due to misconduct by way
of a disciplinary proceeding is no retrenchment
and therefore no compensation is to be paid by
the employer.



So, the Municipal Corporation of Greater Bombay versus the Labour Appellate Tribunal of India
is one of the old cases. The court said that termination of service due to misconduct by way of a
disciplinary proceeding is not a retrenchment. So, he is not eligible to get retrenchment benefits
at all. So, retrenchment is very clear. Retrenchment, termination of the service, as a disciplined

action is not eligible to get retrenchment benefits, it's not a retrenchment benefit at all.
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Section 2 (zk): Strike

* “Strike” means a cessation of work

* by a body of persons employed in any industry

* acting in combination, or a concerted refusal, or a refusal,
under a common understanding,

* of any number of persons who are or have been so
employed to continue to work or to accept employment
and includes the concerted casual leave on a given day by
fifty(50%) percent. or more workers employed in an
industry;

The strike is considered as an antithesis of layoff. A strike is initiated by the workmen or
employees, it is a cessation of work by a body of persons those who are employed in a particular
industry in combination they refuse to work. So, it may be concerted work, concerted effort or

concerted effort to refuse to work based on a common understanding.

And also, anybody is taking on a common understanding, they are taking casual leave on a given
day, more than 50 percent of the employees. It means, that if more than 50 percent of the
employees in furtherance of a common understanding, take casual leave then also it will be

considered as a strike. So, all the formalities of a strike are to comply with cases.
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Section 2 (zk): Strike

* T.K. Rangarajan v Government of Tamil Nadu, AIR 2003 SC 3032 :
* It was held that the right to strike is not a fundamental right.

* Further, it is not even a legal or statutory right.

So, in T. K. Rangarajan versus Government of Tamil Nadu, the Supreme Court held that the
right to strike is not a fundamental right neither it is a fundamental right nor a legal right nor a
statutory right. So, the right to strike is neither a fundamental right nor even a legal right or

statutory right. So, nobody has the fundamental right to strike.
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Section 2 (zq): Wages

* "Wages" means all remuneration,

* whether by way of salary, allowances or otherwise,

* expressed in terms of money or capable of being so expressed

* which would, if the terms of employment, express or implied, were
fulfilled,

* be payable to a person employed in respect of his employment or
of work done in such employment, and includes,—

*  basic pay;

*  dearness allowance;

*  retaining allowance, if any,

but does not include—

a) any bonus payable under any law for the time being in force, which
does not form part of the remuneration payable under the terms

So, wage definition is very important in the new code. So, the definition of the wage, new code

says that it includes by way of salary allowances or otherwise. In terms of money or capable of



being so expressed, it can be express terms or implied terms payable as salary or allowances or

any other gains, the legal gains or legal means of gains. So, that will be considered as wages.

So, these wages very specifically include the basic pay, dearness allowance and retaining
allowances. The retaining allowances are a new entry into the definition, early it was only basic
pay and dearness allowance. So, these retaining allowances are the new entry into the IR code.

But it clearly excludes bonus.

(Refer Slide Time: 39:16)

Section 2 (2q): Wages

but does not include—

b) the value of any house-accommodation, or of the supply of
light, water, medical attendance or other amenity or of any
service excluded from the computation of wages by a general
or special order of the appropriate Government;

¢) any contribution paid by the employer to any pension or
provident fund, and the interest which may have accrued
thereon;

d) any conveyance allowance or the value of any travelling
concession;

e) any sum paid to the employed person to defray special
expenses entailed on him by the nature of his employment;

The wage does not include a bonus, it does not include house rental allowances, house
accommodation, the value of house accommodation, supply of electricity, supply of water,
medical attendance or any other amenities. So, for the computation of wages, the general or the
government can specify this exclusion of this particular allowances like house rent allowance, or

medical or other electricity bills can be excluded from the definition of wages.

The question is whether any contribution to the provident fund, whether the employee
contribution to the Provident Fund will cover the definition of wages or contribution to the
pension schemes provident fund to ESI. This is also excluded from the definition of wages.
Conveyance allowances and any travelling concessions will not cover the definition of pages.
And also, any special allowances or differing special expenses or special allowances given to the

employee bond come under the definition of again wages.
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Section 2 (zq): Wages

f)

g)

House rent allowance;

Remuneration payable under any award or settlement between
the parties or order of a court or Tribunal;

Any overtime allowance;

Any commission payable to the employee;

Any gratuity payable on the termination of employment; or

Any retrenchment compensation or other retirement benefit

payable to the employee or any ex gratia payment made to him

So, we already said that the house rent allowances, any awards any money which is given to

them as awards or settlements as a part of the court or tribunal awards, overtime allowances,

commission, gratuity, bonus, retrenchment compensation, retrenchment benefit, retrenchment

allowances any type of excretion payment to the workmen will not come under the definition of

wages.
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Section 2 (zr): Worker

but does not include any such person—

who is subject to the Air Force Act, 1950, or the Army Act,
1950, or the Navy Act, 1957; or

who is employed in the police service or as an officer or other
employee of a prison; or

who is employed mainly in a managerial or administrative
capacity; or

who is employed in a supervisory capacity drawing wages
exceeding eighteen thousand(%18,000/-) rupees per month or
an amount as may be notified by the Central Government
from time to time:

So, we already said that there is a difference in the definition of worker and workman which is

already mentioned. So, if somebody is accepting a salary above 18,000 and working as a



supervisor, then the central government notification will say, whether he will come up with the

definition of workmen or not.
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CONCLUSIONS

* Specific definition of Employee, Employer and Worker clarifies the
status and protection of law for real people holding different designatic

+ Specific differences exist between various form of Industrial disputes
definitions help to highlight them.

So, in this class, we have gone through certain important definitions, which we are going to
discuss in the coming classes. So, the definition of workmen, the definition of worker, the
definition of employee and the definition of the strike, lockout, and layoff and also are very

important definitions for the purpose of industrial disputes.
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* The Industrial Relations Code, 2020



So, in the next class, we will talk about industrial disputes in detail. Thank you.



