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3. Term of patent.- "*%[(1) Subject to the provisions of this Act, the term of
every patent granted, after the commencement of the Patents (Amendment)

19 Substituted by the Patents (Amendment) Act, 2005, S. 37 (a) (i), for “Where a patent has been revoked.”
10F Substituted by the Patents (Amendment) Act, 2 (a) (if), for “Court.”
192 Substituted by the Patents (Amendment) A .37 (a) (i), for “Court "
108 Substituted by the Patents (Amendment) Act, 2005 "
1 Substituted by the Patents (Amendment) Act, 2005, 8. 37 (b), for “Court."
109 Substituted by Act 38 of 2002, S. 27, for sub-S. (1) (w.e.f 20.05.2003). Prior o its substitution, sub-S. (1) read
as under:- “(1) Subject to the provisions of this Act, the term of every patent granted under this Act shall
(a) Inrespect of an invention elaiming the method or process of manufacture of a substance, where the
substance is intended for use, or is capable of being used, as food or as a medicine or drug, be five
years from the date of sealing of the patent, or seven years from the date of the patent whichever period
is shorter, and

Act, 2002, and the term of every patent which has not expired and has not

—
ceased to have effect, on the date of such commencement, under this Act, $¢

shall be twenty years from the date of filing of the application for the §

patent § 5
0 ¢ : X N
19| Explanation~Tor the purposes of this sub-section, the term of patent in B §

Section 53; term of patent a term of patent refers to the 20 year term during which the
patent is said to be alive by payment of renewal fees and during which the patent can be
enforced against third parties now we are already mentioned a patent can be enforced
with regard to the rights of a patentee mentioned in section 48. So, if there is any
contravention of those rights mentioned in section 48 a patentee can take action to
enforce the patent against parties for violating his rights, but this can happen only during

the term of the patent.

Because once the patent term expires the 20 year period expired the exclusivity granted
to the patentee will cease to exist. So, the term of the patent refers to the time during
which the patent remains alive by which we mean the official charges that have to be
paid for keeping the patent; patent alive have been paid and the patent is capable of being
enforced against third parties. So, this refers to the 20 year time period from the grant

from the date application of a patent till the patent expires.



So, this refers to the term of a patent 53 one subject to the provisions of this act the term
of every patent granted after the commencement of the patents commencement act 2002
and the term of every patents which has not expired and has not cease to have effect on
the date of such commencement under this act shall be 20 years from the date of filing of

the application for the patent.
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ceased to have etfect, on the date of such commencement, under this Act,
shall be twenty years from the date of filing of the application for the
patent

1% Explanation.~Tor the purposes of this sub-section, the term of patent in
case of International applications filed under the Patent Cooperation Treaty
designating India, shall be twenty years from the international filing date
accorded under the Patent Cooperation Treaty |

(2) A patent shall cease to have effect notwithstanding anything therein orin- R. 80
this Act on the expiration of the period prescribed for the payment of any 4
renewal fee, if that fee is not paid within the prescribed period '’for within-
such extended period as may be preseribed |

(3) """ Omitted by the Patents (Amendment) Act, 2005 |

(4) "*[Notwithstanding anything contained in any other law for the time
being in force, on cessation of the patent right due to non-payment of
renewal fee or on the expiry of the term of patent, the subject matter covered
by the said patent shall not be entitled to any protection ]

CHAPTER IX
PATENTS OF ADDITION

54. Patents of addition.-(1) Subject to the provisions contained in this R, 13(3)

section, where an application is made for a patent in respect of any 1 S

improvementin or modification of an invention described or disclosed in the ™ & X

complete specification filed therefor (in this Act referred to as the “main % s

invention”)and the applicant also applies or has applied for a patent for that \ .5 :

invention or is the patentee in respect thereof, the Controller may, if the = é- y
] annlicant sa reanasts orant the matent for the imnravement ar madification L

So, 20 year term patent is computed from the date of filing of the patent. So, the 20 year
period starts from the date of filing of the patent. Explanation for the purpose of this
subsection, the term of a patent in the case of an international application filed under pct
designating India shall be 20 years from the international filing date accorded under pct

the patent cooperation treaty.

So, in the case of pct, the 20 year period will be from the international filing date 2 a
patent shall cease to have effect not withstanding anything there in or in this act on the
expiration of the period prescribed for the payment of any renewal fee if the renewal fee
is not paid within the prescribed period or within such extended period as maybe

prescribed.

Now, patents remain in affect so long as the renewal fees are paid. So, if the renewal fees
are not paid then the patent will laps and you cannot enforce a patent that has lapsed due
to nonpayment of renewal fee. So, the patent self cease to have effect which means you

cannot enforce a patent in the court of law when we say a patent shall cease to have



affect it simply means that the patentee cannot file an infringement soon. So, that is
import of ceasing to have effect. So, your ability to find an infringement suit will depend

on whether you have kept the patent alive by paying the renewal fees.

Four notwithstanding anything contained in any other law for the time being enforced on
cessation of a patent right due to nonpayment of renewal fees or on expiry of the term of
the patent the subject matter covered by the set patent shall not be entitled for any
protection this is what we mentioned you cannot enforce the patent if the patent are
ceased to have an effect due to nonpayment of fee or the term has expired. So, the patent
shall not be entitled to any protection means you cannot file an infringement suit to

enforce the rights under the patent.
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80. Renewal lees under section 33 8.53

(1) To keep a patentin force, the renewal fees specified in the First Schedule K. 4
shall be payable at the expiration of the second year from the date of the
patent or of any succeeding year and the same shall be remitted to the patent
office before the expiration of the second or the succeeding year

*(1A) The period for payment of renewal fees so specified in sub-rule (1)
# Subsituted by $.0. 1418 (F),

P nserted by $.0. 1418 (F), da
erted by S.O. 1418 (F), da

28.12.2004, for R. 78 (w.c.[. 01.01.2005).
2004 (w.e.[. 01.01.2005)
2004 (w.e.l 01.01.2005)
by SO 1418 (E), da 2004 (w.¢.£ 01.01.2005)
# Inserted by S.0. 1418 (E), dated 28.12.2004 (w.¢ £ 01.01.2005).

Y

may be extended to such period not being more than six months if the
request for such extension of time is made in Form 4 with the fee specified
in the First Schedule.|
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(2) While paying the renewal fee, the number and date of the patent

Rule 80 it talks about renewal fees under section 53 1 to keep a enforced the renewal fees
specified in the first schedule shall be payable at the expiration of the second year from
the date of the patent or any such succeeding year and the same shall be remitted to the

patent of a before the expiration of the second or succeeding year.

Now, you saw the word date of a patent section forty five deals with date of patent and
the date of the patent shall be the date on which the application for patent was filed the
filing date is the date of the patent now date of the patent is relevant for filing the

renewal fees. So, it is the second year from the date of filing or any succeeding year and



it shall be remitted to the patent office before the expiration of that year or the

succeeding year.

So, it has to be paid on a regular basis to keep the patent active or alive the period of
payment one a the period of payment of the renewal fees was specified in sub group one
may be extended to such not being more than 6 months if the request for such extension

of time is made in form 4 with the prescribed fee.

Now, you could extend the payment of fees by not more than 6 months you need to take
an extension for payment of the fees then the time with in which you can seek an
extension is 6 months and it is done by taking form 4, form 4 is generally used for

seeking time for extension of time. So, you would make a request under form 4.
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may be extended to such period not being more than six months if the
request for such extension of time is made in Form 4 with the fee specified
in the First Schedule. |

(2) While paying the renewal fee, the number and date of the patent
concerned and the year in respect of which the fee is paid shall be quoted
(3) The annual renewal fees payable in respect of two or more years may be
paid in advance

(4) The Controller shall, after making such enquiry as he may deem
necessary, credit any renewal fee and 1ssue a certificate that the fee has been
paid.

CHAPTERIX
AMENDMENT OF APPLICATION, SPECIFICATION OR ANY DOCUMENT ST
RELATING THERETO g ‘«E
81. Amendment of application, specification or any document relating ~ §. 87 S

Z 4

3 4

thereto (1) An application under section 57 for the amendment of an R.14

While 2 while paying the renewal fee the number and date of the patent concerned and

the year in which in respect of which the fee is paid shall be quoted.

Now, this is for administrative purposes the date and the number of the patent and the
year for which you are paying should be quoted three the annual renewal fees payable in
respect of 2 or more years may be paid in advance. So, there is a provision for paying the
renewal fee in advance you can paid it in advance for the controller shall after making

such enquiry as he may deem necessary credit any renewal fee. And issue a certificate



that the fee has been paid again an certain administrative measures with regard to

payment of fees.



