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Lecture - 24
Enforcement of anti-Trust Law in United States

Dear students, today we are going to discuss the Enforcement of the Anti-Trust Law vis-
a-vis IP Law in the United States. In the last classes, we were discussing the entire provi-

sions and implementation of the Anti-Trust Law vis-a-vis intellectual property law in the

United States.
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And today, specifically we are going to discuss the various agencies involved in the im-
plementation of the intellectual property law as well as the competition law. There is a
Department of Justice(DoJ), there is a Federal Trade Commission(FTC) and there are
various programs to implement the Anti-Trust Law and different areas of enforcement

which we will be discussing.
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Antitrust Laws

* The goal of the antitrust laws is to protect economic
freedom and opportunity by promoting free and fair
competition in the marketplace.

* Competition in a free market benefits American
consumers through lower prices, better quality and
greater choice.

Competition provides businesses the opportunity to
compete on price and quality, in an open market and
on a level playing field, unhampered by
anticompetitive restraints.

What is the objective of anti-trust law? Anti-Trust Law is specifically to protect the eco-
nomic freedom of the market as well as to promote competition in the market and there
must be free and fair trade, or free and fair competition in the marketplace. This is the

objective of the anti-trust law.

The ultimate objective of the competition in the free market is to enable the entire market
for consumer welfare. And this will enable to lower the prices, better the quality, better
the consumer choice and will also lead to the welfare of the consumers ultimately. And
moreover, it provides business opportunities for the new entrants to compete in quality,
in price. In an open market, there must be a level playing field in the market for the new

entrants.

So, if there is no competition in the market, if there is only monopolies or oligopolies in
the market, the market is going to be distorted. These anti-competitive restraints restrict

new entrants. There must be competition in the market.
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Provisions

+ Section 1 of the Sherman Act, 15U.S.C. § 1

» Prohibits contracts, combinations and conspiracies in restraint of
trade.

» Sherman Act to only prohibit “unreasonable” restraints of trade.
Determining what is unreasonable typically is a complex,
granular exercise deeply impacted by economic analysis.

» Certain agreements, however, are per se illegal without any
further analysis.

» Itis generally per se illegal when competitors engage in price
fixing, division of markets, bid rigging or group exclusions.
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If you look into the provisions of the Sherman Act which we have already covered, Sec-
tion 1 of the Sherman Act prohibits contracts, combinations and conspiracies in restraint
of trade. And also it restraints and prohibits unreasonable restraint of trade which impacts

the economy, affects the economy of the United States.

And thirdly we can see the agreements. A certain category of agreements such as busi-
ness agreements is held to be per se illegal, without any further analysis. There is a pre-
sumption in favour of the per se illegal rule. When the competitors engage in price-fix-
ing, division of markets including vertical as well as horizontal markets, bid rigging,
group exclusions etcetera it becomes per se illegal. So, Section 1 prohibits these combi-

nations and conspiracies to restrain trade.
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Penalties

+ Criminal Penalties
» Up to 10 years in prison for individuals

» Criminal fines of up to $100 Million for corporations or twice the
loss/gain from the violation (whichever is greater)

» Criminal fines of up to $1 Million for individuals or twice the
loss/gain from the violation (whichever is greater)
+ Civil Penalties
» Treble damages available to a successful plaintiff

» Payment of the plaintiff's attorneys' fees and costs (on top of
your own attorneys' fees)

» Joint and several liability.
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If you look into the penalties which are imposed, there are criminal penalties as well as
civil penalties. And the United States is one of those countries where criminal penalties
were imposed and if one is in violation of these prohibitions, the Sherman Act will attract
10 years of imprisonment for individuals. This is very harsh punishment which is im-

posed under the Sherman Act.

If you look into India, you can find that there is no jail time, there are no criminal penal-
ties which are provided in the Competition Act. There(in the United States) the fine is
also very huge amount. The criminal fines are up to 100 million for corporations or twice

the loss or gain from the violation, whichever is greater in quantity.

In the case of an individual, criminal fines can be up to 1 million or twice the loss or gain
of the violation, whichever is greater and will be imposed as criminal penalties. If you
look into the civil penalties, then we can see that there are treble damages available to
the successful plaintiff which includes the attorney fees and the cost of litigation and

there are several joint liabilities imposed on the defendants in case of civil penalties.
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Enforcement

+ Enforcement of the antitrust laws is handled by four

groups

a) The Department of Justice (DOJ), which is the law
enforcement arm of the executive branch;

b) The Federal Trade Commission (FTC), an independent
regulatory and administrative body created by
Congress;

¢) The individual attorneys general of the fifty states;
and

d) Private (i.e., nongovernmental) civil litigants
Aoy
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The enforcement of antitrust law in the United States is by two agencies. The first one is
the department of justice, which is the law enforcement arm of the executive branch and
the second is the federal trade commission which is construed under the federal trade

commission act, which is an independent regulatory authority created by the Congress.

The third category, which we see there are lot of individual attorneys, attorney generals,
all over the states playing a role in enforcing the anti-trust law. The fourth category is
that of the private persons and non-governmental organisations, civil litigants and others

those who file cases against big companies, those who engage in anti-trust violations.
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Enforcement

* Both the FTC and the U.S. Department of
Justice (DOJ) Antitrust Division enforce the
federal antitrust laws.

* In some respects their authorities overlap, but
in practice the two agencies complement each
other.

* Over the years, the agencies have developed
expertise in particular industries or markets..« . & ‘

If you look into both the agencies, both the agencies FTC and the department of justice,

they work with each other, meaning that in some areas their works overlap with each
other, but the two agencies complement each other. They will always try to see if there is
overlapping of initiations by both the agencies. So, both the agencies are experts in cer-
tain areas or industries and markets and so, they cooperate with each other and transfer
information, share information with each other, so that there is no overlapping of en-

forcement.
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Enforcement

* FTC devotes most of its resources to certain
segments of the economy, including those where
consumer spending is high: health care,
pharmaceuticals, professional services, food,
energy, and certain high-tech industries like
computer technology and Internet services.
Before opening an investigation, the agencies

consult with one another to avoid duplicating

efforts. ‘Q
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If you look into the FTC, the FTC is the independent regulatory authority which spends
their resources in certain segments of the economy or they specialise in certain areas of

the economy which is a lot of spending in the American market.

For example, the healthcare sector, like pharmaceuticals, professional services, food, en-
ergy, and high-tech industries, like the computer giants, internet services. So, this agency
specialises in these areas and they consult with the department of justice before initiating

any investigation in order to avoid duplication of their investigations.
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* The Antitrust Division has statutory authority
to bring criminal charges against individuals
and companies who harm American
consumers by engaging in antitrust offenses
such as fixing prices, rigging bids, and
allocating markets.
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And on the other hand, in the department of justice there is a division on the anti-trust
law. Those who bring criminal charges against individuals and companies, who harm
American market or who harm the American consumers, like fixing prices or bid rigging
allocating markets or tying or meddling other and other categories of offences, which we

will discuss it later will be dealt by this department.
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Department of Justice

* Antitrust enforcement at the DOJ is the
responsibility of the DOJ's Antitrust Division

* The division is headed by the Assistant
Attorney General for Antitrust

* The division’s job focuses on enforcing the
criminal and civil provisions of Sections 1 and "
2 of the Sherman Act and Section 7 of the
Clayton Act

R

The department of justice is headed by an assistant attorney general for anti-trust. They
focus or they initiate civil and criminal provisions under Section 1 of the Sherman Act,
Section 2 and Section 7 of the Clayton Act. They enforce these provisions virulently in
the American market or in the company or with individuals who are violating the anti-

trust provisions, they also initiate prosecution in the court.
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Criminal Enforcement

* The DOJ has exclusive responsibility for criminal
enforcement of the federal antitrust laws

* In United States v. U.S. Gypsum Co 438 U.S. 422
(1978), Court held that the Government must
prove criminal intent to obtain a criminal
antitrust conviction

* Federal antitrust investigations are conducted by
the Antitrust Division working with grand juries.
2




The department of justice is exclusively responsible for the criminal enforcement of fed-
eral antitrust laws. In some of the cases like the United States versus US Gypsum, the
court held that the government must prove criminal intent to obtain a criminal anti-trust
conviction. So, a greater quality or greater quantity of evidence or greater evidence is
required to initiate the criminal investigations. The court said that, the criminal intent
must be proved then only they can initiate the criminal action against the violation of the

Sherman Act. They work in the jury system.
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Criminal Enforcement
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Lets look into the criminal enforcement in almost the last 10 years, the department of

justice releases these data every year. We can see that the corporations have been less
prosecuted than individuals and in almost every year for the last 10 years the individuals
prosecuted are very high in number, in terms of the cases or charges levelled against in-

dividuals than the corporations.

It means that the corporations are either complying with the anti-trust law or the com-
plaints against the American companies are very less. For example, in the year 2018
there are only 5 charges, i.e. only 5 corporations were charged with anti-trust violations.
This is the case in most of the years, the number is approximately 20. It means that cor-

porations are more complying with anti-trust provisions than individuals. So, it is very



clear that more individuals are involved in the violation of the anti-trust provisions in the

United States.
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Grand Jury

* Agrand jury is convened under the authority
of a court and is run by a prosecutor

* The DOJ's Antitrust Division has adopted two
programs designed to encourage the
discovery and reporting of antitrust violations

a) Corporate Leniency Program

b) Individual Leniency Program r ’
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Grand jury system prevails in the case of this act as well as the Sherman Act. The grand
jury is convened under the authority of the court and is run by the prosecutor and then
finally, they come to the conclusion. The department of justice runs two programs for
settling disputes, settling disputes with corporations and settling dispute with individuals.
And with corporations it is known as the corporate leniency program and with individu-

als it is known as the individual leniency program.
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Leniency Programme

* The Antitrust Division's Leniency Program is its
most important investigative tool for detecting
cartel activity.

* Corporations and individuals who report their
cartel activity and cooperate in the Division's
investigation of the cartel reported can avoid
criminal conviction, fines, and prison sentences if

they meet the requirements of the program. ﬂ
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These programs are to settle the disputes with a lenient mind. This program is applicable,

to those who are co-operating with the investigation or those who voluntary come up and
disclose anti-trust violations to the department of justice. It is basically to investigate, it
is a tool, it is used as a tool for detecting cartel activities. The people those who are giv-

ing information will be considered leniently.

So, here the corporations and individuals those who report their anti-competitive activity
to the department of justice and co-operate fully in the division’s investigation of a cartel
can avoid criminal conviction, fines, prison sentences, if they meet the requirements or

preconditions of the program.



(Refer Slide Time: 13:10)

Corporate Leniency Program

* The Division has a policy of according leniency
to corporations reporting their illegal antitrust
activity at an early stage, if they meet certain
conditions. "Leniency" means not charging
such a firm criminally for the activity being
reported.

* (The policy also is known as the corporate

amnesty or corporate immunity policy.) ﬂ
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If you look into this program you can see certain conditions. The leniency programs are
availed by the corporations as well as individuals. Their activity must be reported to the
department of justice at an early stage. And it is must that the information must not be
reported by anybody else, so they must be the first person to report that particular activi-

ty to the department of justice.

Only in these cases leniency will be shown to the informer along with report on others
those who are doing this particular activity. Leniency will be shown to the people those
who disclose or give information to the authorities. This policy is also known as corpo-
rate amnesty or corporate immunity policy. This is in line with the famous criminal ju-
risprudential system, those who give information on the commitment of crime will be

leniently considered.
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Corporate Leniency Program

* Leniency will be granted to a corporation
reporting illegal activity before an investigation
has begun.

* The corporation, upon its discovery of the illegal
activity being reported, took prompt and
effective action to terminate its part in the
activity.

* The confession of wrongdoing is truly a corporate
act, as opposed to isolated confessions of

individual executives or officials. n
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Corporations reporting activity must do so before the investigation begins. Those who
are giving information to the DoJ must do so before starting the investigation, not after

the investigation has started, this is one of the conditions.

The corporations, upon the discovery of illegal activity being reported, must take prompt
and effective action to terminate that part of activity. So, they must promptly terminate
that particular activity and this confession of wrongdoing should be a truly corporate act,
as opposed to the individual confessions by the executives and other officials of the
company. These are some of the pre-conditions to come under the corporate leniency

program.



(Refer Slide Time: 15:18)

Individual Leniency Program

* Individual Leniency Program applies “to all
individuals who approach the DOJ on their
own behalf,

* not as part of a corporate offer or confession,
to seek leniency for reporting illegal antitrust
activity of which the DOJ has not previously
been made aware.
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The individual leniency program has been extended to the individual suspects. It applies
to all the individuals who approach the department of justice on their own behalf to vol-
untarily disclose information to the department of justice. The conditions are: it must not
be as a part of the corporate offer of confession to seek leniency in reporting anti-trust
activity. This must not have been previously made aware of to the department of justice

by anybody else. He should be the first person to report this particular matter to the de-

partment of justice.
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Individual Leniency Program

Leniency will be granted to an individual reporting illegal antitrust activity
before an investigation has begun, if the following three conditions are met:

At the time the individual comes forward to report the illegal activity, the
Division has not received information about the illegal activity being
reported from any other source;

The individual reports the wrongdoing with candor and completeness and
provides full, continuing and complete cooperation to the Division
throughout the investigation; and

The individual did not coerce another party to participate in the illegal
activity and clearly was not the leader in, or originator of, the activity: h
-
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The other conditions are that the leniency will be granted to an individual, reporting ille-
gal anti-trust activity before the investigation has begun. They must meet minimum three
conditions. The first condition is that the individual comes forward to report the illegal
activity, and the division has not already received the information about the illegal activi-

ty from any other source.

The second condition is the individual reports or wrongdoings, complete candour and
completeness, provides full, continuing and complete co-operation to the department of
justice, throughout the investigation. That is the second condition to avail this individual
leniency program. Thirdly, the individual did not coerce another party to participate in
the illegal activity and clearly was not the leader or originator of that particular activity.

That is the third condition to avail the individual leniency program.
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Civil Enforcement

* The DOJ also has the power to attack antitrust
violations through civil enforcement.

* It uses this power to attack less serious, less
clearly illegal, or harder to prove, activity than
the hard-core activities against which it brings
criminal actions.
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When it comes to the civil enforcement, the department of justice has the power to attack
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anti-trust violation through civil enforcement as well, this is usually initiated in the case
of less serious, clearly illegal or harder to prove activity than the hardcore activities. In
the case of hardcore activities, criminal prosecutions will be initiated. The civil actions

will be initiated against less severe activities.
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Merger Enforcement

* DOJ shares merger enforcement duties with
the FTC (Federal Trade Commission).

* The two agencies divide responsibility for
investigating proposed mergers, acquisitions,

and joint ventures.
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The department of justice has enforced merger enforcements as well. The companies
may merge, the companies may acquire another company, mergers and acquisitions
along with joint ventures are not illegal per se. But the department of justice, the anti-
trust division has the authority to look into each and every activity, each and every merg-

er. Each and every merger of companies is not illegal.

But they can look into the activity whether it is for avoiding or whether it is for fixing the
prices, whether it is for dividing the market or whether any other illegal anti-trust activity
is taking place or not. Because the responsibility of investigation is shared between the

federal trade commission and the department of justice.



(Refer Slide Time: 19:08)

Merger Enforcement

* The principal federal antitrust laws applicable to mergers
are section 7 of the Clayton Act, section 1 of the Sherman
Act, and section 5 of the Federal Trade Commission Act.

* Section 7 proscribes a merger the effects of which “may be
substantially to lessen competition.”

* Section 1 prohibits an agreement that constitutes an
unreasonable “restraint of trade.” Section 5, which the
Federal Trade Commission enforces, proscribes “unfair
methods of competition.”

So, if we look into the merger enforcement, we can see that, the major provisions which
are applicable to mergers are Section 7 of the Clayton Act, Section 1 of the Sherman Act

and Section 5 of the FTC Act.

Section 7 of the Clayton Act proscribes a merger the effect of which may be substantially
to lessen competition. The per se rule is not applicable here, the rule of reason is applica-
ble here. So, if the merger is for substantially lessening competition in the market, then
the competition authorities or the anti-trust authorities, the department of justice and

FTC are going to look into this particular activity under Section 7 of the Clayton Act.

If we look into Section 1, it specifically prohibits any activity, agreement that constitutes
an unreasonable restraint of trade. Under section 5, the federal trade commission en-
forces or proscribes unfair methods of competition. So, there are three Acts, one is the
Sherman Act, second is the Clayton Act and third is the FTC Act. The enforcement

agency can look into the mergers of companies under any of these provisions.
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Business Review Letters

* Persons concerned about the legality under
the antitrust laws of proposed business
conduct may ask the Department of Justice for
a statement of its current enforcement
intentions with respect to that conduct
pursuant to the Department's Business
Review Procedure. See 28 C.F.R. Section 50.6.
\

Another method is the business review letters. The companies can go to the authorities,
department of justice or FTC and take their views on the activities. The business review

letters are nothing but advises from FTC or law enforcement agencies on competition.

So, here the people are concerned about the legality. The companies or individuals them-
selves make sure that they are not entering into any kind of illegal anti-competitive activ-
ities. So, they can approach the department of justice or the FTC. These are the proposed
business conduct, particular business which they are going to carry out and current en-

forcement intentions with respect to the conduct of that particular business.

The department of justice and the FTC can look into that particular business, review the
entire process and issue a business review letter which makes it sure before starting the
business that the businessmen are not entering into any illegal activities under the Sher-

man Act or the Clayton Act or the FTC Act.
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Business Review Letters

* business review process provides the business
community an important opportunity to
receive guidance from the Department with
respect to the scope, interpretation, and
application of the antitrust laws to particular

proposed conduct.
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These business review letters gives an important opportunity to the businessman to get
guidance from the department with respect to the scope, interpretation and application of

the anti-trust laws to particular proposed conduct.

So, it gives, in advance, the advice from the department of justice or FTC with regard to
particular business activity. So that the companies or the individuals can make sure that
the activity which they are going to or the business which they are going to start or the
business method is not anti-competitive in nature. The authorities issue business review
letters in the form of advance advice to conduct a particular business which will be bene-

ficial to the industry as well as beneficial to the enforcement agencies.
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Business Review Letters

* In response to a written request outlining a party’s
proposed business conduct, the Antitrust Division has
the authority to issue a “business Review Letter”

* A party seeking such a letter must provide a detailed
description of the planned activity along with relevant
documents.

* In response, the division may or may not state its
present enforcement intention, or it may “take such
other position or action it considers appropriate.”
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You can see the process is simple and this is in response to a written request, outlining
the parties proposed business conduct and then the anti-trust division will issue a busi-
ness review letter. So, the party seeking such letter must provide a detailed description of
the planned activity along with the concerned documents. And in response to the infor-
mation which is disclosed to the department, the division may state its present enforce-
ment intention, take such other position or action it considers appropriate. So, the de-
partment of justice advises on the particular activity whether it is going to violate any of

the provisions of the competition law.
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The Federal Trade Commission

* Unlike the DOJ, which is part of the executive
branch, the FTC is an independent regulatory
agency

* It is led by five Commissioners, appointed by
the President for seven-year terms

* The FTC has three Bureaus: Competition,

Consumer Protection, and Economics. m
$‘.7":. = J
® v
NPTEL

These are the activities of the department of justice. And now we will look into the activ-
ities of the federal trade commission. Federal trade commission is an independent regula-
tory body which is constituted under the Federal Trade Commission Act. It is led by five
commissioners appointed by the president for a 7-year term. They have a much higher

responsibility.

The FTC has three bureaus; the competition bureau, consumer protection bureau and the
economics bureau. They have a larger role to see whether the competition authorities are
harming consumer interest and economy in general, whether the economy is harmed or

the market is harmed.
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The Federal Trade Commission

Mission:

+ To prevent business practices that are anticompetitive, deceptive, or
unfair to consumers

Consumer Protection:

* The Federal Trade Commission Act provides that “unfair or deceptive acts
or practices in or affecting commerce...are...declared unlawful.”
(15 U.S.C. Sec. 45(a)(1))

Competition:

+ The FTC Act also prohibits “unfair methods of competition.”
(15 U.S.C. Sec. 45(a))

= Including any conduct that violates the Sherman Antitrust Act or the
Clayton Act p—— \
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The federal trade commission’s mission is prescribed on their website “to prevent busi-
ness practices that are anti-competitive, deceptive or unfair to consumers”. The second
objective is consumer protection. They clearly say that the Federal Trade Commission
Act under the FTC Act, unfair or deceptive acts or practices affecting commerce are de-
clared unlawful. And thirdly, they look into the competition, the FTC Act also prohibits
unfair methods of competition, any kind of conduct which violates the Sherman Act or

the Clayton Act.

FTC has a larger role. They look into all the legislations and they are involved in the en-
forcement of all the anti-trust legislation. But they will always try to see that it is over-
lapping with the department of justice. They work hand in hand and consult each other in

order to avoid duplication of actions.
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* FTC's role is to administer the Federal Trade
Commission Act (FTC Act), principally Section
5 and also has the power to enforce the
Clayton and Robinson-Patman Acts.

* Although it does not have the power directly
to enforce the Sherman Antitrust Act
(Sherman Act), it may do so indirectly under
Section 5's broad mandate.
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FTC administers the FTC Act and principally Section 5 to enforce the Clayton Act and
the Robinson-Patman Act and also they enforce Sherman Act as well as the Clayton Act
indirectly under the Section 5. So, there is a broad mandate which is given to the FTC
Act under Section 5. They can interfere, they can enforce any of the provisions of FTC
Act, Sherman Act and Clayton Act. They can look under the various provisions, they

have jurisdiction to look into specific conduct of the industry.
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FTC

* the FTC shares responsibility with the DOJ for
merger enforcement and is responsible, with
input from the DOJ, for promulgating and
enforcing the premerger notification rules that
implement the HSR Act.( Hart-Scott-Rodino
Antitrust Improvements Act of 1976).

* As an independent agency, the FTC has the power
to issue cease and desist orders for violations of
the FTC Act, an authority contained in Section

5(b) of the Act. 9 €%
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At the same time, the FTC shares its responsibility with the department of justice for
merger enforcement for promulgating and enforcing pre-merger notifications which are
implemented under the Hart-Scott-Rodino Anti-trust Improvements Act of 1976. It is an
independent agency. They have the power to pass cease and desist orders in the case of
violations of the FTC Act under Section 5. So, they have wider powers under the FTC

Act than in the other legislations.
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Enforcement

* Law Enforcement:

+ Apple (532.5M settlement for in-app purchases)

Honeywell (merger of bar code scanner companies) (competition)
Nielsen (merger of audience measurement service companies)
(competition)

Wise Media (Mobile Cramming case)

+ Jesta Digital, LLC (1** Wireless Access Protocol billing case)

* Goldenshores Technologies, LLC (Popular flashlight app shares users
location)

+ TRENDnet (Faulty software in home security cameras)

+ Source: Deon Woods Bell, FTC
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If we look into some of the enforcements provisions which they put on their website, we
can see various categories of cases dealt by the FTC. For example, the case of settlement
of in-app purchases, it was a 32.5 million settlement with regard to apple. And all major
companies such as Honeywell, merger of barcode scanner companies in the case of com-
petition. Honeywell, Nielsen and Wise Media, Jesta Digital, TRENDnet, all these are dif-

ferent categories of dispute cases dealt by FTC.

They will look into different kind of activities involving the latest technologies, the tech-
nology companies, they will look into different kind of cases and take action against

companies those who violate the provisions.
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Competition Law Enforcement and
Intellectual Property Rights

* Antitrust violations in the field of intellectual
property rights are particularly difficult to
detect because practices like cross licensing,
patent pools or refusal to deal are not
prohibited as such.

* Antitrust laws prohibit behaviour that go
beyond what patents, copyright and

trademarks generally allow. m
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When it comes to the enforcement of the intellectual property involved competition law
cases, the FTC is very active. These cases are very technical in nature, very complicated
in nature, but the FTC deal with these kind of cases in a series of areas like cross-licens-
ing, patent pools, refusal to deal, tying and bundling, market divisions and all these have
been dealt by us in detail in the last classes. The FTC looks into these activities and en-

force the particular provisions.

Specifically the FTC looks into whether these companies/the patent owners are going
beyond the rights conferred under patents or copyrights or trademarks. And they look
into the anti-trust angle of their dealings especially in the case of licenses or cross-licens-
es or agreements or franchise agreements etc.. So, the FTC has a dual role; they have to
look in from the intellectual property protection perspective as well as they have to look

into the competition law perspective.
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IP and Anti-trust

* For example price fixing, coordinated output
restrictions or foreclosure of innovation are
the most important practices to be prohibited
by antitrust provisions

* Foreclosure of innovation is the most

controversial. ‘

They usually look into the price-fixing and the coordinated output restrictions, foreclo-
sure of innovations, prohibited other anti-trust activities very closely and these will be

always controversial in nature.
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Intellectual Property Rights and
Merger Control

* In markets where innovation is an important
competitive force, a merger may increase firm's ability
and incentives to bring new innovations to the market
and to exert pressure on rivals to innovate.

+ Mergers may be approved by antitrust authorities also

by accepting commitments by or imposing conditions

on merging parties aimed at maintaining competition.

We can find that intellectual property is present in merger control as well. So, innovation
is the mantra of success for any particular company. Innovation can be purchased from

another company, innovation can be acquired through mergers from another company.



This will increase the competitiveness of the company or increase the firm’s ability to
compete with its competitors in the market and also put pressure on the competitors to

innovate, so that there will be a fair competition in the market.

But these mergers must be approved by the anti-trust authorities. It must get the signature
of the anti-trust authorities. Because the merger rules very clearly say that none of the
mergers should be for violating any of the provisions of the Sherman Act or Clayton Act
or FTC Act. So no mergers can violate these provisions. If it is found later then these law

enforcement agencies will enforce these particular provisions.
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Mergers

* These remedies are either structural or
behavioural

* Structural remedies are generally related to the
selling of an activity, a line of business or a
company in order to immediately restore
competition in the market.

* Behavioural remedies are designed to modify or
constrain the market conduct of merging firms.
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We can see that in the case of mergers there can be structural as well as behavioural as-

pects. The structural remedies are related to the selling of the activity, a line of business,
in order to immediately restore competition in the market and the behavioural remedies
are to modify or constrain the market conduct of the merging firms. So, the mergers have
always had an angle of anti-trust. So, they should get the signatures of the anti-trust au-

thorities in order to merge companies.
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Technology Licensing Agreements

Licensing practices such as technology grant-
backs, tie-ins, territorial market limitations and
field-of-use restrictions are often addressed
under the provisions against restrictive
agreements

As to the substantive treatment of these
practices, the trend in competition law case law is
to treat these practices under a case-by-case or a

“Rule of Reason" standard.
£

And there are a lot of controversies especially in the case of technology licensing agree-
ments, so the licensing practices like technology grand back or tie-ins, territorial market
limitations and field of use restrictions and all these restrictions will be addressed in the
case of technology licensing. The FTC is to look into these kinds of activities very close-
ly and sometimes these kind of activities cannot be declared per se illegal. The FTC has
to look into these activities specifically under the rule of reason standard and check

whether it 1s for the welfare of the market or not.
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Rule of Reason

* Under the ‘Rule of Reason’ approach, if the
agreement  restricts actual or potential
competition that would have existed without the
agreement it may be considered restrictive.

* In this respect, agreements involving intellectual

property do not require special provisions nor
new rules.




The FTC looks into these agreements by applying the rule of reason. This can be poten-
tial or competitive and have existed without an agreement, it may be considered restric-
tive in nature. That means the rule of reason is a basic criterion to look into these particu-

lar agreements by FTC.

Intellectual property rights are given for a limited period of time and the enforcement
agencies always look into whether these owners of the intellectual property are exceed-
ing their rights conferred under the patents or trademarks or copyrights. This is the main

duty of the enforcement agencies, and this is very complex in nature.
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Portfolio of Cross Licensing Agreements, Patent
Pools and Standard Setting Organizations

* Patent rights necessary to manufacture a
given product may be fragmented by a
number of patent holders

* This fragmentation may increase the cost of
bringing a product to the market because of
the multiple negotiations that may get

involved
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In the case of patent rights, patent rights give monopoly for a limited period of time and
the patent holders license, cross-license and even assign their rights to other companies
that may be competitive companies. But the agencies, the law enforcement agencies al-
ways look into the purpose of the mergers or purpose of the transactions, purpose of the
cross-licensing, whether it is for stopping or restraining competition in the market. This

is the duty of the agencies to look into the cross-licensing agreements.
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Cross Licensing

* Each patent, even the smallest one, becomes essential
and may require very high royalties.

* These multilayer patents may risk holding up a product
from reaching the market because it might have
inadvertently infringed one of these patents.

* Portfolio cross licenses and patent pools can solve the
problem, reducing transaction costs and mitigating
these hold up problems.
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Even the smallest [P(intellectual property), the smallest patent can yield big quantities of
royalties because the competitive companies may want that particular patent to compete

in the market along with their rival companies.

Portfolio cross-licenses and patent pools can solve this particular problem, in those cases
pooling cross-licensing and pooling of patents are not per se illegal. The rule of reason
will be applicable in those particular cases. This will reduce the transaction cost, this will
be mitigating hold up problems and this will be good for the market. The FTC will look
into these pro-active conditions to determine whether they are anti-competitive in nature

or not.
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Licensing

* These arrangements can of course be
anticompetitive in so far as they result in price
fixing, coordinated output restrictions or
foreclosure of innovation.

* The risk of anticompetitive effect increases when
the agreements extends not just to
complementary, but also to substitute patents.

We already discussed that, licensing and licensing activities are not at all prohibited. If
any kind of activity is anti-competitive in nature, then only the FTC will consider them

as violation of the anti-trust provision.
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The Refusal to License

+ Competition law does not generally impose on firms a duty
to deal.

+ When a firm refuses to deal with a customer, in most
circumstances an intervention by a competition authority
may not be justified.

* The underlying hypothesis is that refusing an opportunity
for profit is not rational for any firm.

+ On the other hand, refusal to deal with a competitor may
be an abuse.

Let us look into these individual activities which FTC looks into, for example, in the
case of refusal to license, competition law imposes on firms a duty to deal. Refusal to

license is considered to be a violation of the competition act. But when a firm refuses to



deal with a customer, in most of the cases, there is an intervention by the competition
authority, intervention by the federal trade commission or department of justice. And in
all those cases the activities are not justified ones. The only question, which the en-
forcement agencies look into is whether such refusal of such opportunity is fair or ratio-

nal on the part of the firm or not.

Refusal to deal with a competitor may be abusive. Usually refuse to deal will be consid-
ered as anti-competitive in nature, but when we apply the rule of reason it may be pro-
competitive as well. So, it is the duty of FTC to look into the pro-competitive effects on

the market.
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Tie-ins and Bundling

* Atie-in is the sale of one product on condition
that the buyer purchase another product.

* Bundling refers to situations where a package
of two or more products is offered.

* If only the bundle is offered and not its
individual components then bundling is called

“pure”, otherwise it is “mixed”.
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There is another area which is the tie-in arrangements and bundling, which we have dis-

cussed elaborately earlier. Tie-in arrangements are considered to be per se illegal under
the provisions of anti-trust law. In these cases one is compelling a customer to purchase
something which he does not want to purchase, along with an item that may be patented

or that may have some intellectual property on that product.

Bundling, when two or more products bundled together, is always considered as anti-

competitive in nature, otherwise it is the duty of the defendant to prove that the bundling



of such products has a pro-competitive effect in the market otherwise tie-in arrangements

are always considered as per se illegal.
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Tying

* Tying and bundling should not be considered
abusive if the firm lacks market power in the
tying good.

* Even when the firm has market power,
establishing that a tie-in or a bundle is in fact
abusive requires detailed analysis of its

purpose and the market context. m
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We saw a number of cases visited by the US courts which clearly said that in the case of
tying and bundling if the firm lacks market power then the tying is not considered as
anti-competitive in nature. So, it is the duty of the complainant to prove that the tie-in
arrangements or bundling arrangements which are abusive in nature are against the mar-

ket. The purpose has to be analysed very closely in the case of tying arrangements.



(Refer Slide Time: 40:04)

Tying

* Tying may be motivated by the firm's desire to
maintain or increase its reputation for quality
or reliability.

* This should not be considered abusive since it
increases efficiency and market demand.

The bottom line is that if the tying and bundling are abusive in nature they are not going
to increase the efficiency of the market or demand, they will be considered as anti-com-

petitive in nature.
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Price Fixing
Present or future prices
Pricing policies
Promotions
Bids
Costs
Capacity
Terms or conditions of sale, including credit terms
Discounts
Identity of customers
Allocation of customers or sales areas
Production quotas
R&D plans
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If we look into the price-fixing, which we have discussed earlier, we can find various
type of price fixings. It is not only confined to the prices as such in technical terms. The

price-fixing includes the future prices, pricing policies, promotional aspects or promo-



tional programs, bids, cost, capacity, the terms or conditions of sale, especially the credit
terms, scale back or credit back, discounts, identity of customers, allocation of customers

in geographical ways, production quotas, R&D plans.

All these headings will come under price-fixing. It is not just about fixing the prices. All

these agencies tend to look very closely into the objective of price-fixing.
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Bid Rigging
* Whenever business contracts are awarded by means of

soliciting competitive bids, coordination among bidders
undermines the bidding process and can be illegal.

* Bid rigging can take many forms, but one frequent form is
when competitors agree in advance which firm will win the bid.

* For instance, competitors may agree to take turns being the
low bidder, or sit out of a bidding round, or provide
unacceptable bids to cover up a bid-rigging scheme.

* Other bid-rigging agreements involve subcontracting part of
the main contract to the losing bidders, or forming a joint

venture to submit a single bid.
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Then comes the bid-rigging. We discussed bid-rigging and cartels very elaborately. Bid
rigging is considered to be pernicious to the market as it is considered as illegal in nature
because if two or more people or two or more firms come together on a prior agreement
and if they are bidding there would be no competition in the market as such because the
competitors will agree to take turns of being the lowest bidder. They will sit out of the
bidding round and will be sitting for the next round of bidding. This is unacceptable, this
is absolutely unacceptable to the market because these bid-rigging agreements are in the

form of subcontracting and are also considered as cartelization.

Forming joint ventures for bid-rigging will also be considered as a violation of the anti-
trust provisions. The federal trade commission or the department of justice very closely
looks into the cartelization or the forms of cartelization, in the form of bid-rigging, the

reasons for forming the joint ventures.
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Market Division/Customer Allocation

* Plain agreements among competitors to
divide sales territories or assign customers are
almost always illegal.

* These  arrangements are  essentially
agreements not to compete.
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The most important thing is the geographical distribution of markets or customer alloca-
tion. We saw some of the cases and the courts always said that these are per se illegal. It
is the duty of the party to prove that this is not for curtailing the competition in the mar-
ket. Generally geographical allocations are considered as per se illegal under the compe-
tition act, under the anti-competitive provisions in nature. Market allocation, customer
allocation, geographical allocation will be considered as per se illegal under the Sherman

Act.
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Refusal to Deal/Boycotts

* Any company may, on its own, refuse to do
business with another firm, but an agreement
among competitors not to do business with
targeted individuals or businesses may be an
illegal boycott,

* especially if the group of competitors working
together has market power.
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Another form is the refusal to deal, boycotting or refusal to do business with another
firm. You can see that one competitor cannot be compelled to do business with another

competitor, but the purpose has to be looked into.

If the refusal to deal has a pro-competitive effect in the market then that would not be
illegal. But in most of the cases we can see that those are illegal. The boycotting or re-
fusal to deal with a particular competitor will be considered as illegal especially when
there is a group of competitors working together to capture the market or to capture some
of the objectives which we mentioned earlier, then the refusal to deal will be considered
as violative. This also has to be looked into by the department of justice and the federal

trade commission.
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Other Agreements

* Other agreements among competitors that are
not inherently harmful to consumers are
examined under a flexible "rule of reason"
standard that attempts to determine their overall
competitive effect.

* Here the focus is on the nature of the agreement,
the harm that could arise, and whether the
agreement is reasonably necessary to achieve
procompetitive benefits.
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If you look into some of the other arrangements, any other kind of arrangements which
are going to affect the market, will be considered by the department of justice and FTC.
Whether they are harmful to the consumers, harmful to the market or anti-competitive in
effect or nature will be considered by these law enforcement agencies but they will apply
they will always apply the rule of reason. So, these two agencies work in tandem to look
into all these kind of activities in the market, to see that everything in the market is to

provide pro-competitive benefits to the consumers.
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Other Exclusionary Conduct

* The tension between antitrust enforcement and
intellectual property rights is particularly severe
in other type of exclusionary conduct.

In other type of exclusionary conduct the
antitrust violation is strictly related to the way
intellectual property rights are actually enforced,
rather than to the superimposition of an antitrust
violation over existing intellectual property rights. m
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The law enforcement is very complicated for these two agencies in the United States.
When enforcing intellectual property related anti-trust cases, these agencies find chal-
lenges or tensions, between the anti-trust enforcement and intellectual property protec-
tion. This exclusionary conduct or the conduct which we mentioned above whether it is
tie-in or it is geographical location, etc. these violations coupled with intellectual proper-
ty protection makes the determination very difficult and challenging for these particular

agencies.

We discussed in this class, specifically, the enforcement agencies of the United States i.e.
the department of justice and federal trade commission, their mandate and that these
agencies look into different areas of the enforcement. These agencies are very important
for enforcing intellectual property related competition cases because these are the two
agencies engaged on a day-to-day basis to deal with both, corporations and individuals in

intellectual property related competition cases.

I would say that United States is the one country, that is very liberal in nature in the case
of doing business, at the same time it is very strict in enforcing the anti-trust laws, espe-
cially the anti-trust involved intellectual property protection cases. The best example is
the Microsoft case. Microsoft involved a series of cases, in which tie-in arrangements

and bundling was involved.



Whether it is the United States or the European Union, the anti-trust provisions are con-
sidered very serious legislation, that is why you have enforcement agencies strictly im-

plementing these particular legislations.

If you look into India, we have to learn many things from these particular agencies as far
as the enforcement is concerned, because we are in a very nascent stage of enforcement
of the competition law. Our market is not a mature market. Our market is still develop-
ing. And we opened our economy in 1991 and the market is still not mature enough to

accommodate all the provisions of the competition law.

But I would also say that, we have examples like that of the cement industry, the airline
industry and other industries. We can see lot of cartelization in the Indian market and the
enforcement with the competition commission. The competition commission requires a
lot of expertise to deal with these ordinary cases, and especially when it comes to the en-
forcement of intellectual property related cases, they require a lot of expertise such as

in the Microsoft case, the Singhania case and the latest Micromax case.

You require a lot of expertise in the enforcement agencies, you require a lot of expertise
in judiciary to deal with these competition involved cases. In the United States these two
agencies play a very crucial role. Our competition commission has to look into the oper-

ation of these agencies in enforcing the anti-trust competition law.

I hope that, this comparison will help you to learn many things from other jurisdictions.

Thank you.



