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Introduction to Competition Law - Anti - Competitive Practices 

Dear students, today we will discuss about the Indian Competition Act, various 

provisions and especially about the Anti Competitive Practices 
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as well as the abuse of dominance and regulation of combinations. It is divided into three 

parts. Today we will start with the Indian scenario of Indian Competition Act and also the 

anticompetitive practices especially the horizontal agreements. 
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We know that the Indian Competition Act was passed in 2002, which I mentioned in the 

last class, and came into effect in 2003. But yesterday also I mentioned that due to court 

cases and other legal problems it was not enforced completely. 

And finally, in 2007 the amendment act was passed and the Act became operational. And 

the Competition Commission of India took another two years and became operational 

from 2009 onwards and the Combination Rules were actually notified in 2011. 
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We will see these notifications in detail. If you look into the Indian Competition Act it 

basically is to prevent practices having adverse effect on competition. And to promote 

and sustain competition in the markets and to protect interest of consumers, to ensure 

freedom of trade carried on by other participants in the markets in India. We will see 

elaborately what is this adverse effect on competition. The preamble very clearly states 

what it wants to achieve in commentariat with the modern competition laws of United 

States and European Union. 
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And the mandate of the Indian Competition Act is very clear. It prohibits anti-

competitive agreements and we will see in detail what are those anti-competitive 

agreements. Then it prohibits abuse of dominant position, regulates combination and we 

will also discuss about the Indian competition authority and what are the duties. 
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And let's look into the important provisions of the Indian competition act: Section 3 talks 

about anti-competitive agreements, Section 4 talks about the abuse of dominant position, 

Section 6 talks about the regulation of combinations and the competition advocacy of the 

competition commission of India is in Section 49.  
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And today the focus of our class is on the anti-competitive agreements which are 

classified into two important categories; one is horizontal agreements and the second one 



is vertical agreements. In the last class I have mentioned what are horizontal agreements 

and vertical agreements. 

Horizontal agreements are amongst companies who are in the same area, the same plane, 

and in the vertical agreements are at different levels of their business. Within the 

horizontal agreements we will seek elaborately what are those anti-competitive 

agreements which are prohibited agreements under the competition law.  

These are agreements to limit production or supply, the agreements to allocate markets, 

agreements to fix prices, then bid rigging or collusive bid rigging or collusion between 

parties. And the vertical agreements include tie-in agreements, arrangements, exclusive 

supply or distribution arrangements, then resale price maintenance, refusal to deal and 

other concerted action and practices which we will see in the coming classes.  
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And today our focus is on the horizontal agreements and what are basically the anti-

competitive agreements? Anti-competitive agreements are certain behaviour which 

yesterday we talked about: the behaviour of firms, behaviour of companies, behaviour of 

huge business firms. The anti-competitive agreements happens when two or more 

companies or two or more competitors specifically in the same market agree to co-



operate each other for fixing prices. And they may divide the geographical market into 

different areas with the ultimate objective of reducing competition in the market.  

In 1958 in one of the United States cases i.e. Northern Pacific Railway Company versus 

the United States, the court said that “there are certain agreements or practices which 

because of their pernicious effect on competition and lack of any redeeming virtue are 

conclusively presumed to be unreasonable. And therefore, illegal without any elaborate 

inquiry as to the precise harm, they have caused or the business excused for their use”. 

So what are anti-competitive agreements? The answer is very clear. It basically means 

that those agreements which have a pernicious effect on competition are known as the 

anti-competitive agreements. 
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And we will see these agreements. As I told you the Indian competition act is divided 

into two categories; one is horizontal agreements and the other one is vertical agreement. 
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Basically the horizontal agreements are to control production, supply, markets, technical 

developments, investment or provisions of service. And also to share the market, source 

of production and allocation of geographical market, then limiting customers. All these 

are against the basic principles of competition in the market, so these will be considered 

in detail under these horizontal agreements. 
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So, it is already mentioned that these are in the pernicious category of activities of 

business firms which are considered to bring an adverse effect on competition or are 

otherwise anti-competitive in nature because all horizontal agreements are considered to 

be the per se anticompetitive. The per se rule is very important to be understood.  

All horizontal agreements are presumed to be pernicious in nature and are considered to 

be anti-competitive in nature. So, Section 3(3) very clearly says that it is presumed that 

such an agreement is anti-competitive and has an appreciable adverse effect on 

competition under Section 19 of the Indian Competition Act which you will see later. 
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I already said that the per se rule is applicable to the horizontal agreements, but the per 

se rule is not applicable to the vertical agreements (but not all vertical agreements which 

we will see in later class, which are those applicable vertical agreements). So, vertical 

agreements are not per se anti-competitive, but horizontal agreements are considered to 

be per se anti-competitive. 
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So the vertical agreements includes the enterprises or business firms at different level of 

production or in the chain or in different markets. And these includes tie-in agreements, 

exclusive distribution agreements, refusal to deal and resale price maintenance which we 

will see later.  
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If some kind of activity of a business firm does not have an appreciable adverse effect on 

competition then it cannot be prohibited. But what can be prohibited, if any activities 



which have an appreciable adverse effect on competition, is explained under Section 19 

of the Indian Competition Act which states whether an agreement has an appreciable 

adverse impact or effect on competition or not.  

Under this particular section certain factors are taken into consideration to determine 

whether there is an appreciable adverse effect on competition or not. These are: creation 

of barriers to new entrant in the market, driving existing competitors out of the market 

i.e. predatory in nature, then foreclosure of competition by hindering entry into the 

market, prevention of the accrual of benefit to consumers, then improvements in 

production or distribution of goods or provisions of services, then promotion of 

technical, scientific and economic development by means of production or distribution of 

goods. So, illegal collaboration for any of these kind of activities will be considered as 

an appreciable adverse effect on competition which is prohibited under the competition 

act.  
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The companies which are operating already in the market can create new barriers in the 

market, so that the new entrant cannot enter the market because of these barriers. So, the 

hindrances in full freedom to enter or exit the market, allowing competition to prevail 

and substitutes to remain in the market.  



So, if these companies do not allow the substitutes to remain in the market then it will be 

considered as an appreciable adverse effect on competition. And the second category is 

predatory in nature, what do you mean by predatory in nature? It is driving the existing 

competitors out of the market, so that you can capture the market completely. 

So, the firms in order to drive competitors out of the market or into their monopolistic 

advantages maintain favourable prices due to efficiency of large scale production 

because of their dominant position in the market. So, they can drive out the small players 

from the market, which will have an adverse effect on competition. 
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And the foreclosure of competition refers to the ability of firms to singularly or jointly 

prevent the entry of firms in the market including potential entrants. So, the large firms 

or the large players can prevent the small firms from entering into the market. Such 

foreclosure of competition also is considered to have an appreciable adverse effect on 

competition.  

Then preventing the accruing of benefit to consumers. Because of these anti-competitive 

agreements, anti-competitive activity the price may escalate which will lead to the 

enhancement of profit. But it will adversely affect the consumers and it will have an 

appreciable adverse effect on competition in the market which is prohibitive in nature. 



Then improvement in production and distribution of goods or provision of services, 

promotion of technical, scientific and economic development by means of production of 

distribution of goods. So, these factors are also taken into consideration for calculating 

whether there is an appreciable adverse effect on competition.  
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And the most important category of the pernicious effect on the market is cartelization. 

Cartelization and cartels are known to be pernicious to the market. Because the concept 

of the entire modern competition law itself is based on to take action against the cartels 

which are known as trust (in the last class we talked about the history in the united 

states). So competition law is for taking action against the cartels.  

And the cartels are basically agreements between enterprises or persons or the 

government associations or an association of persons or against an agreement not to 

compete on price, product, service or customers. These are considered as cartels. And 

these cartels are considered to be the most pernicious form of anti-competitive practice 

which always results in higher prices.  

The choice for consumers is not going to be present and the quality of the product is 

going to be very less, then limited choices for the goods and services because of the 



cartels. So there can be import cartels, there can be export cartels, there can be 

production cartels and different kind of categories of cartels. 

So, for the formation of cartels there are certain conditions which are high concentration, 

high entry and exit barriers, homogeneity and dependence of consumers on a particular 

product. These can be considered to find whether the cartels are working or not.  
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And Section 2 of the Indian Competition Act clearly says the cartel includes an 

association of producers, sellers, distributors, traders or service providers who by 

agreement amongst themselves limit, control or attempt to control the production, 

distribution sale or price of trade in goods or provisions of services. It means that the 

cartels can happen at any level of production or any level of distribution or in between 

market factory to the consumer. Anywhere else the cartels can happen.  
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And basically the cartels is considered to be the most pernicious because it directly 

affects the market and it directly affects the consumer welfare in general. It is a harm to 

the consumers, the prices will go up and the cartel even try to restrict the market, not 

only the market even the supply. And even when there is less supply, they can raise the 

prices, they can increase the prices and thus get more and more profit out of it.  

And the cartels may be the sellers, those who are producers as well as sellers, 

distributors, traders, service providers and all these people may be involved in a cartel 

including distribution, sale or price. So, the direct effect of cartel is that the consumers 

pay more for the respective goods or services for which otherwise they pay less in a 

competitive market, in an ideal competitive market.  
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And again the cartels are the most distortive in any market. Because they form price 

collusion, their price collusion will be between the participants and this leads to the 

reduction of choices of the products and the consumers will be at a disadvantage. Most 

importantly the highest penalty is imposed on cartels and we will see the case law at the 

end of this particular class. 
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And the cartels are considered to be of 4 types, I would say 4 conducts. These are price 

fixing, market sharing, output restricting and bid rigging. These are the 4 type of cartels 

which can be formed. 
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We will see these one by one. What is the price fixing? Price fixing is the most easy way 

of cartelization, because there will be printed or maximum retail prices onto which the 

sellers stick the maximum consumer prices or maximum retail prices. So by this they 

may enter into increasing the prices, they may increase by a standard formula for fixing 

the prices or computing the prices.  

Then again agreement to maintain a fixed ratio between the competing prices, but not for 

identical products. There can even be cartel for fixing prices for known identical 

products, substitutive products. Then agreement to eliminate discounts or established 

uniform discounts among all the producers. Then agreement on credit terms. The credit 

terms will be uniform amongst all the participants in cartels for what will be executed to 

the customers. 

And then removing the low priced products from the market, so that cartels can impose 

their products into the market, enforce the sale of their products into the market. So, they 



remove the low priced goods from the market, and also cartels can form agreement not to 

reduce prices without notifying the other cartel member.  

And also they can agree upon to adhere to the published prices, the same published 

prices and that they have to consult each other for any kind of changes in the prices. So, 

it means that it is almost impossible for the customer to get a product for a competitive 

price from different producers or from different distributors. And so all these categories 

are price fixing and price fixing is considered to be very pernicious to the market 

because the consumers are going to pay a higher price for the products. There is no 

consumer choice at all. 
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We can say that the purpose is very clear to fix or control and maintain the price of the 

goods or services, so that the producers can make more and more profit. And then there 

can be agreements to eliminate or minimize or restrict other terms and conditions of such 

sales or discounts so that all the participants in the cartel offer the same level of 

discounts. 

So, price fixing is per se considered to be illegal because price fixing is the most 

distortive in nature and which is harmful to the customers at large. So, the effective price 



fixing agreement for eliminating competition from the market will be considered as 

pernicious or distorting and it is anti-competitive in nature.  
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And one case we have to discuss if you want to understand the cartel i.e. the Builders 

association of India versus Cement Manufacturers Association which is popularly known 

as Cement Cartels case in India. The facts of the case are very simple the Competition 

Commission of India initiated an investigation and finally passed an order in 2012 on the 

Cement Manufacturers in India for entering into different kind of cartels. You can see 

that a huge sum of money around 1.1 billion US dollars were imposed as fine on the 

Indian cement manufactures holding them guilty of running a cartel in cement industry. 

The penalty is imposed at the rate of 0.5 times the net profit of such manufactures for 2 

years from 2010 to 2012. So, it means that it is an additional penalty. The cement 

manufacturers association has been fined 10 percent of its total receipts for the 2 years 

period in which they engaged in the cartel activity.  
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This is a huge fine on the cement industries and all the big players, the manufacturers 

were included. All of them were involved in this cartelization and huge fine was imposed 

on these companies.  

But ultimately these huge fines on the companies, these companies always try to pass 

this burden to the consumers and the cement prices in India has increased for the last 10 

years. We know there is a huge increase and there is no match in the percentage increase 

with their production prices. 
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The competition commission has elaborately discussed each component of the 

cartelization and the market structure of the cement industry. So, the competition 

commission of India has observed that no player can be said to be dominant in India as 

per the prevailing market structure, because each and everybody is part of the cartel, so 

there is no market dominance rather market distribution by the companies.  

So, 12 cement companies are having about 75 percent of the total capacity in India and 

about 21 companies are completely controlling 90 percent of the market share in terms of 

capacity in India. It means that the total control is with these 21 companies.  

So, it gives an oligopolistic or a monopolistic market for each company to exploit. So the 

decisions as part of the cartel are final. So, the collusion between the companies are 

possible if there is no dominant position, so the CCI very clearly said that the market 

structure of the cement industry is very prominent or prone to cartelization.  
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We can see that the statistics of the production dispatch of the companies are also very 

important. So, it is said that the sharing of price production and dispatch data makes co-

ordination easier amongst the cement companies. So, each and every company share 

their data with one another, so that they can control the market very well. 
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And most importantly the competition commission has discussed elaborately on price 

parallelism so what is this price parallelism? This is an economic analysis of price data 



which indicated that, there is a strong positive correlation of prices of cement of different 

companies. So, it does not matter which are the company, the prices, there is a huge 

correlation between the prices of these companies.  

So, the DG found a price parallelism between the cement companies which leads to this 

particular cartelization. And the CCI did not accept the arguments of these cement 

companies and the data exchanged between the parties confirmed this price parallelism 

which has happened between these manufactures.  
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And limiting and controlling of production: The CCI also found that these cartels have 

taken a decision to limit and control the complete production. Market Control itself can 

happen due to the scarcity of cement in the market, so that they can increase the prices. 
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Not only production, they control the supply also. And in this particular matter the CCI 

observed that force of demand and supply should be depend upon the market. But if the 

manufacturer or the producer controls or limits the supply then the prices will increase 

will dictate the dispatch of figures and dispatch. It is a dictatorship on the market that 

how much to be consumed by the consumers in a period of time, within a period of the 

previous years, so the data shows that they have controlled the dispatch as well. 
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And most importantly the production parallelism: We talked about price parallelism, we 

talked about the supply, now we will talk about the production parallelism. The 

production figures shows that there is a positive correlation among all these 

manufactures on production level as well, because it is very well coordinated behavior of 

the cement industry leading to cartelization. 
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We talked about production parallelism. Dispatch parallelism: which shows that how 

much cement is to be dispatched in the market. 
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All these are done mainly for increasing the prices, so there is a deliberate shortage in 

production and supplies by the cement companies. So that they can justify the price 

increase but they say that they have lower capacity which is not true.  
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And there is a price leadership, so price parallelism between all the companies are found. 
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The competition commission of India found that there is a high profit margin among the 

companies even though they claim that they could not use their complete capacity of 

production. 
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And you can see the what were the penalties? Huge penalty was imposed on these 

particular cement companies. 
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Then what happened is that these companies appealed to the COMPAT i.e. competition 

appellate tribunal in 2012. So the case was remanded back to the CCI for adjudication 

and the CCI issued the order in 2016 with minor changes.  
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Again there was an appeal, in the appeal most of the findings of the competition 

commission of India were confirmed again. 
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And the fine was imposed, so again the competition commission discussed about the 

price parallelism which happened in this particular cartelization. 
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And again the producers went with their appeals to the competition appellate tribunal, 

now it was replaced by the national company law appellate tribunal in 2017. All these 

legal fines started in 2012 and even in 2018 the new tribunal i.e. the national company 



law appellate tribunal imposed a heavy fine of 67 billion Indian rupees which is almost 

equal to the 784 million Euros and the 11 members of the cartel were fined. 
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But ultimately what happened is that the cement prices for a long period of time remains 

the same. And presently it is reported that 6 new other companies are under the scanner 

of CCI for cartelization. So, the cartelization continues to be very pernicious to the 

industry. I have shown only one industry i.e. a cement industry. The cartel is a problem 

in airline industry as well which the competition commission has investigated into and 

found the cartel in that. 
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So, cartel is pernicious, cartel is most distorting of the market, so this is highly anti-

competitive in nature. 
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So, a concentrated market, demand supply, homogeneous products, entry barriers, active 

trade associations: these are all the cartelization factors which were found to be positive 

in the cement industry.  
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The defences are very less in cartels i.e. the joint venture, agreements relating to 

intellectual property, export cartel exemption and leniency regimes. So, we will stop this 

class here and we will go to the bid rigging another form of anti-competitive practice in 

the next part. 

Thank you. 


