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+ Good Corporate governance is a corporate ideal. But we saw that
there are several facets of it through which governance practices
may be violated or compromised.

* Globally, the pursuit to achieve better corporate governance
continues. We have discussed the several reform measures that
are practiced, or are being considered for implementation.

* But it seems apparent that only tightening the legal, or
procedural rules cannot control the self-serving behavior of the
elite miscreants connected with the thigher echelons of the
corporate world. Some other measures are also necessary.

+ If corporate governance is about safeguarding the interests of
the shareholders, then some pro-active engagement is also
expected from the shareholders.

We are back and this is our last session on this topic of Corporate Governance. I have

already showed you that corporate governance has many facets, where problematic



ethically problematic issues can emerge. So, good corporate governance is certainly an
idea and we try to achieve that and globally, this is a pursuit that is happening. We have
talked about several reform measures that are practiced that are suggested from the legal

side, from the ethical side, what people are trying and so on.

But you know it probably is evident now that only tightening the laws or the procedural
matters is not going to control, the self serving behavior of the people who are at the
higher echelons of the big corporations. Because that is where corporate governance can
start. There has to be self discipline, there has to be self restraint and what we call an

ethical awakening in the people.

That is there, but is there no other option. So, tightening of the rules, then ethical
awareness is a no other option. Well, the other side is that if corporate governance is
about protecting the interest of the shareholders, then perhaps there is some
responsibility that the shareholders have to now shoulder. There must be some
engagement from the shareholders some proactiveness from them which is expected and

we are going to talk about that today.
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Concept of Shareholder Democracy

* A corporation is an economic institution, but it is also a political
institution. For, individuals are there in it : Shareholders,
employees, managers, and their relationships are structured by
distribution of power. One of the power verticals is shareholder-
management relationship.

U Rule;?ﬂ;t._allnwed shareholders voting rights apportioned power
among the shareholders according to their investment in the
company: Suffrage or m Similar to civic governance,
voting rights "of shareholdafs<s viewed as the bedrock of

corporate governance.

* Empowerment of shareholders: Basic idea: As in a democracy,
when a community of people owns the company, they should be
able to influence its decisions.

So, I am going to introduce the concept of shareholder democracy. Just like in a political
system, we have the concept of democracy, similarly shareholder democracy. You need

to understand that a corporation is an economic institution of course, but it is also a



political institution in the sense, there are people in there who have power based

relationships.

One of those power verticals is what we have talked about namely the shareholders and
the management and their relationship. This is what we said is the agency problem, one
kind of agency problem. From here if we want to go towards shareholder democracy;
then, first thing to note is that the thing that really made the change and the concept that

grew out of this is when shareholders got something called the voting rights.

You see earlier there used to be rules by kings and the wealthy in our society and from
there, the modern ideal is democracy which means ruled by the people, for the people
and of people and one of the strong foundation of a democracy is the voting rights or
suffrage that people enjoy. Similarly, in the shareholder democracy the voting rights of
the shareholders becomes a cornerstone. So, the empowerment of the shareholders, they
have a say and how can they are let the corporation know that they ever say by

exercising the voting rights.
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¢ India: Shareholders have the right to vote in election of members of Board of
Directors (Companies Act 2013, Section 151), or proposed corporate changes, e.g.
future corporate changes.

* Companies Act (2013), Section 47 : Voting right in percentage of the share holding

* Equity :ham:gu nt voting rights. Shareholders voting rights exercised at general
meetings. Electronic voting is allowed under circumstances.

+ Companies Act ZDISJ: Wants Annual General Body Meeting to be convened, but not
on Hnlidar‘s (unlike 1956 Act) for greater participation.. First AGM within 15 months of
incorporation. AGM to be attended by Auditors

* They also have the right to inspect statutory registers and minutes books, but they do
not have the right to inspect the accounts books.

Additional rights that may be agreed to in the shareholders' agreement include:
* Board representations.

*+ Management rights.
* Access to additional information and records of the company.
+ Liquidation preferences.

7

If you look at the rights of the shareholder, then voting rights is just one of them. There
are many others, but we are talking about the voting rights. So, in our country at least
Companies Act fully supports the voting rights of the shareholders, where in the election
of the members of the board of directors. You know the appointment, the selection as

well as removal through voting rights by the shareholders.



And the shareholders get the voting rights when they hold equity shares of a company,
where do they exercise it? At the general meetings and in order to give the shareholder
more power Companies Act, even allowed the electronic voting because it is not possible
for all the voters to all the shareholders to attend each and every general meeting
physically. So, electronic voting is also allowed. The voting right is in our country in
percentage of the shareholding. So, however, much share you hold in the company that

many voting rights you have.

(Refer Slide Time: 06:03)

S!are!ol!er Democracy

* However, as in political governance, in corporate governance, many
shareholders do not exercise their voting rights for various reasons.

1. E.g. They may feel that influence of single shareholder is small.
Exerting influence on the company requires collective action, which
many may find difficult to achieve. With institutional investors, or
with investor collective, the clout increases. But, in India, unlike in
Europe, institutional investors do not generally exercise significant
control over the company's actions. But the trend is changing.

2. There is also the fact that Indian law allows ‘one share one vote'.
Voting right is proportionate to the holding in the company. The
downside is that it enables the majority or large shareholders "to
monopolise the power and the benefits” (Dunlavy 1356-1357). There
is discussion in SEBI in 2019 about introducing a differential votig
rights (DVR) to counter hostile takeovers.

But the story just as in the case of the election time or any voting time that we have, the
story remains the same that though people have rights to vote shareholders. They do not
always exercise the voting rights. Why? There are at least two major reasons; one is that
many shareholders are there only to invest some money and to get value for their
investment. If the return is good therapy, if not they will go to the another company.

They do not want to bothered; even if they have voting rights, they do not.

There is another class of shareholders who think that they are too small. How can my
you know I hold a small amount of shares in a company you know how can my voice
even make any difference; what it requires in order to exert some influence in the
corporate decision is something called collective action by many shareholders which is

not easy to achieve.



And there are large investors of course, specifically the institutional investors, but their
collective action we see a lot in Europe for example. But in India that is also very low,
but that trend is changing. The other reason is that the law allows ‘one sharer one vote’.
So, it is according to the percentage of shares that you hold in a company that much

voting rights.

So, one of the implication of that is that it enables the majority or the large shareholders
to walk away with a decision and the minority obviously, will not have much of a say. It
is counting the votes. So, there is that problem. Therefore, the minority shareholders
often do not feel like even casting their votes. Recently, there is talk from SEBI about
introducing a differential voting rights, specifically to counter hostile takeovers. These

are special voting rights for the promoter shareholders.
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Shareholder Democracy
* Minority shareholders have been given certain statutory rights,
U TG ;-
* Requisition a general meeting

* Approach the National Company Law Tribunal (Tribunal) to cancel
variation of rights (Companies Act 2013, Section 241)

* Approach the Tribunal in case of oppression and mismanagement
(Companies Act 2013, Section 241-246)

* Right to initiate a class action suit in specified circumstances
(Companies Act 2013, Section 245)

As in democracy, in shareholder democracy also, one needs to
participate actively and claim the rights.

Shareholder democracy is a concept which allows certain rights to the investors have
said that already, but as you know we have just touched upon the problem of minority
shareholders and their specific rights. So, if there has to be empowerment, then minority
shareholders need additional empower. So, that is why they have been given certain
statutory rights. For example, you know they can approach national company law
tribunal, if there are some issues or if they feel that they are oppressed by the majority

shareholders or there is mismanagement has happening.



Then, Companies Act allows them to approach the tribunal. In fact, there is also
provision for initiating a class action suit in very specific circumstances. So, this; so,
there are rights. Minority shareholders as well as ordinary shareholders, large

shareholders, they have voting rights.

They have a way to voice their opinions, but as is the case always; you know only having
a right is not enough you have to claim the right, you have to exercise the right. Just
saying that you know I have this right and people will automatically you know leave

your path that is not how the world works.

If you have a right, you have to make a case for it, you have to claim it. So, this means

that the shareholders need to participate actively and claim their rights.
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Shareholder activism

+ Greater shareholder democracy: Greater shareholder activism. Globally on the

+ Shareholder activism: This is a way a shareholder uses his or her rights of a
publicly traded company to bring in changes within the Corporation, to
influence the corporate decisions. Iacin:s Tay include: %

(a) Buy shares to gain a voice on the company's operations and policies

e
(b) To challenge a company in |AGM or an open meeting about its unacceptable,
or unethical practices / plans, or about potefifial ethical risks in its future
plans. E.g. Shareholders used their shareholdings to challenge BP on climate
change (May 21, 2019) —"'*( 7

+ Some of the other issues: Divestment from politically sensitive, conflict zones,
Disclosure of donations to political parties.

+ More offensive tactics: Strategic use of mels in order to publi
their demands and prompt greater pressure fromother stakeholders

We are talking about shareholder democracy and participation, active engagement in the
process. So, greater participation in shareholder democracy leads to something called
shareholder activism. Passive enjoyment of rights is one actively going forward and
claiming your rights is another. Shareholder activism is about you know greater

participation by the shareholders exercising their rights.

Globally, this phenomena is on the rise and I will show you some examples. So, what is
your holder activism? This is when a shareholder uses his or her rights of a public traded

company to bring in changes within the corporation to influence the corporate decisions.



So, you are using your voting rights to let the company know about your opinion not
only that you are trying to influence the corporate decisions where you want it to go.
Tactics there are many manoeuvres that take place and some of these are that people
activists may buy shares in order to gain a voice on the company’s operations and

policies.

You may not like a corporation, but you buy shares in that corporation so that you can
make a point to them this is one kind of activism. The other kind is you know to go in the
AGM or in an open meeting and challenge the company on its objectionable practices

unethical practices and plans.

So, this is only last month in May 2019 in an open meeting shareholders challenged BP
British Petroleum on climate change act related activities. So, this is shareholder
activism, they are might be various kind of social issues that the shareholders may feel
strongly about. For example, you know if there is any investment in of the company in
conflict zones which directly support some regimes, some oppressive regimes or military
regimes; the shareholders may not like it and they would like the company to withdraw

from there.

More offensive sort of a tactic in your face type of a tactic is to call up the media
channels and hold a conference with them publicly letting them know about the demands
and so that other stakeholders are informed and they can also join. This is shareholder

activism.
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Examples elsewhere:

* October, 2017: Shareholders forced Clarion AG, a swiss company in
chemicals, to call off its merger with US-based Huntsman
Corporation, with the fear that the merger would expose Clarion to
Huntsman'’s debts and volatility.

* Low js Asia. Low in India. Some examples:
/1s As p

+ Shareholders of Raymond Ltd rejected the sale of JK House at a below
the market price to the promoters of Raymond Ltd (2017).

* Minority shareholders, led by Mr Narayana Murthy, steeply resisted
the Board decisions, led by Mr Vishallﬁiﬁ,_ at Infosys about top
executive compensation increase, and severance payout to another
key executive (2017). —

Companies in India have to learn how to engage in regular and

consTEtent communication with their shareholders. A professional
and ethical "tone at the top" is also crucial to build the trust of
shareholders.

I told you it, I will give you example. So, here is one example from recent time. This is
October 2017 when clarion AG, a Swiss company in chemicals was trying to get into a
merger with the American Huntsman Company, Huntsman Corporation. The
shareholders came in the way. The board wanted to merge, but shareholders did not want
them. They forced that there should be no merger. Why not? Because they were scared,
the merger would expose clarion to the dates and the liabilities of the American company

which is not good for the shareholders.

So, this is forcing the company to listen to the shareholders. This is low not as much seen
in Asia as for example, in other countries and specifically low in India, but there are have
been some examples of clear shareholder activism. I have already told you about the
Infosys case and it was group of shareholders, promoter shareholders they were minority
which was led by Mister Narayana Murthy and they went against the board decision to
question Mister Sikkas compensation package as well as I mean exorbitant compensation

package and also about the civilians payout to another key executive.

The board was led by Vishal Sikka and the shareholders stood their ground to resist the
board decision the question and finally, they won. So, this is a phenomenon that we need
to be aware about. This is sending a message to the corporations, regarding their
corporate governance practices, regarding their other activities as well. So, the

companies nowadays in elsewhere in the world, they have already started. Companies



nowadays, they understand that it is important to engage in regular and consistent

communication with your investors.

Companies in India, need to learn that there is a way to communicate and it has to be
regular and consistent and not only that, there has to be a trust building exercise. So, the
professional and ethical tone from the top is what going to build finally, that bridge

between the investors and the companies.
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Socially Responsible Investment (SRI) \

+ Another controlling tool to send a message to the corporations from the
investors.

* SRI is investment by discerning, ethically sensitive and aware investors.
Examining before investing the nature of business the company conducts.

~
+ Criteria include: Ethical, Corporate guU{rnance, Environmental and sn:‘g
performance by the Corporation

*+ Goal: Finaqc_ia_}éin, but with ethical commitment and positive social impact
and. Early example of SRI: In - nvestors began withdrawing their
money from companies engaged in apartheid.

* Public boycott of products involving environmental violations, human rights
abuse: Used as criteria NOT to invest. Negative criteria: Corporations linked
to child_lahor or employee exploitation, to oppressive regimes, tobacco
products, alcohol, arms, gambling ——

+ Positive criteria usgto invest: Corporation engaged in ESG: Environmeg
sociefyand governance, in equal opportunities, clean energy usage.

The other thing that I want to talk to you about is another controlling tool, another way
for the investors to let the corporations know what the investors want. This is called

socially responsible investment.

This is investment you have disposable money, you want to invest which is good, but this
is not just about financial gain. It is about financial gain, but without compromising your
own ethical values and looking for positive social change. So, this is investment by
consensus investor’s, socially aware investor’s, ethically sensitive investors. So, they are
going to look for ethical corporations. You know they will look for the activities of the
corporations closely instead of only looking at the share prices. Because they are going
to look into the ethical activity, the corporate governance practices, the environmental

practices and also the social performance by the corporation.



So, this comes clearly into the ambit of the ethical corporation, the one that we are
talking about in class. The socially responsible investment, they use two sets of criteria;
one is the negative criteria, where you do not want to invest and this could be you know
corporations which are linked with dubious practices such as you know engaging in child
labour or treating the employee, absolutely in humanely or you know having some links
with some oppressive regimes. If you do not like such regimes, then this is not where
you want to take money or companies which manufacture or sell socially dangerous

products such as weapons such as arms and so on.

The positive criteria, the other set of criteria is where you want to invest and this would
be as I said in the ethical corporations and there are some telltale marks. For example,
you might look for a corporation which not only speaks about equal opportunities, but
actually practices it. There are tangible signs that they are practicing equal opportunities

or corporations we choose to use clean energy instead of fossil fuels.
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* SRI may be done in individual companies, or through a socially
conscious mutual fund. == —

* Market-led SRI Funds: Gather data about the ethical perfurmance]
from various research agencies, e.g. EIRIS, and then invest

Deliberative SRI Funds: Set their own ethical criteria. Fund’s
management does their own regular research. N

+(Dow Jones Sustainability Index (DJSI): An example of a SRI Index,
started in 1999, which provides be: ‘Best-in-class benchmarks for the
investors who want to invest in”~ethical_corporations oriented
towards sustainability practices. It also rates Corporations far their
sustainability practlces DISI Annual Reviews.

You might now think that where are we going to know about such companies; how do
we know about the ethical corporation and their activities? There are more than one way
to answer that question. One is that you know there are market laid is a right funds,
where the data are you can individually invest in companies, in particular company or it

can be through socially conscious mutual funds.



In case of market laid its arrived funds, the research is done by some professional
agencies and from that data; then, the investors on investors behave behalf the fund’s
manager put the money in those companies. The other choice is deliberative SRI funds
which have their own ethical criteria, they do their own research and the funds

management; then, decide where to put the money.

In terms of a performance of these ethical corporations, where can we look or where can
we know about the performance, I would suggest try this Dow Jones Sustainability Index
in short, DJSI. This is an example of socially responsible investment index. It started in
1999. What it does is that it provides best in the class benchmarks for investors, who
want to invested; who want to integrate their ethical considerations sustainability
considerations in the portfolio. So, they are looking for ethical corporations, oriented

towards sustainability practices.

Every year the DJSI publishes the DJSI annual review, where they are ranked the
corporations rate the corporations for their sustainability practices. The ratings do not
remain the same some companies do feature regularly, but some are eliminated from the
list. Because every year, they look into the data the practices and if there are questionable
practices and their own mind even deleting some of the leading corporations. Financially,
maybe they are doing exceptionally well, but they do not get to show up in the DJ SI in

the Dow Jones Sustainability Index.
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SRI in India

* With corporate governance scams growing in size and number, time is ripe for
Indian investors to look up SRI. The uptake is slow but it is happening. What is
required?

Be ethically aware. Know the difference between socially responsible investing
and socially irresponsible investing. )

——————
Research on the corporate performance: Include social and environmental
performance-too,
[ Decide your values
“Choose the fund that meets your values and the goals.



In India, the SRI uptake is low but it is time that Indian investors try this out because
after so many every day, every time you open the newspaper, you probably come to
know about it yet another corporate scams, yet another corporate fraud. So, when the
scams are growing in number and you want to put your money in the market as
investment, it is better that you do a little bit more research and become one socially
responsible investor. What would it take? One is that you need to be yourself ethically
aware; meaning you need to understand the difference between socially responsible

investment and socially irresponsible investing.

Socially responsible investing is sending your money knowing fully well that it would
not bring society any good. It may give you some private gain, but it is not going to
change much in the society. In fact, your money might be used to undo some of the
goods of the society. So, this is about your values, your discretion and your ethical
sensitivity. Second when doing research for investment, you have some disabled money
and most of us try to do a little bit of research before you invest your money. Instead of
looking only at the financial performance of a company include the company’s social and

environmental performance also.

For example, try to find out how does the company treat its employees? What do the
employees of that company say about that corporation? Or you might try to find out
whether it is actually helping the communities around it and in what way, what are its
contribution at all in terms of the society in terms of the community? Third is know your
own values; you know the end goals, the priorities in your life and then, choose the fund

that meets the values as well as your goals.



(Refer Slide Time: 24:30)

pPT e 4es e L UD

Earlier efforts in Corporate Governance
Reforms: India

v
+ Kumar Mangalam Birla Committee (1999), set up by SEBI, to promote
and to raise the standards of corporate governance in India.

* It recommended certain mandatu% reforms_(Clause 49) in the
composition of board, structure of audit committees, remuneration of
directors, Tn Board procedures, in disclosure practices: Directors’
interests, shareholders' rights, compliance level report in annual

report. Many of its recommendations have been incorporated in
Companies Act (2013).
LA R

+ Plus Other efforts: The RBI committee 2001, headed by Dr Y V Reddy,
Naresh Chandra Committee, 2002: Recommended drastic changes in
law about auditor-client relationship, role of independent directors
Narayana Murthy Committee, 2003, Dr J J Irani Committee report g
company law, 2005: Reformation of corporate legal framework

So, here are some these are my suggestions, but the overall thing is that we want to
encourage that people become a little bit more ethically aware even in the money
matters. I will now finish this discussion on corporate governance, but not before I

mention some of the earlier effort in reform.

You know this effort on trying to better the corporate governance practices in the country
has been a long standing battle and but one particular effort stands out and I am going to
talk about that is the Kumara Mangalam Birla Committee Report, it was set up by SEBI
in 1999 to promote and raise the standards of corporate governance in India. In that
report, there are many recommendations and some were mandatory, some were non
mandatory; but one of the remarkable mandatory firms that was proposed is all the

Clause 49, where for the first time in our country.

There was talk about the composition of the board the board members behavior, the
structure of the audit committees, the meetings of the board; what would be the
frequency of those meetings; how many committees you can be member of if you are a
board member; the remuneration of the directors and the board procedures and also the
disclosure are the reporting practices of corporations. Many of the recommendations of
Clause 49 have been incorporated in our Companies Act 2013 and that talks about the

success of that or the far reaching sight of that committees report.



There have been as I said many other efforts and I have mentioned some of the
prominent ones, but together what they wanted is a reform, it is a reform. But what I
have tried to present to you that reform does not come only from the law; it does not
come only from the shareholders, their activism. It does not come only from the
company if they try, but the system is such, the society is such that they are not ready for
better corporate governance. So, what [ am trying to say is that it has to be a concerted

effort.
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Conclusion:
In this module, | have discussed two important concepts
of Ethics: Rights, and Justice. | have shown how these

%
concepts can guide the Ethical Corporation.



It has to be an effort that must be put together by all the important stakeholders in it.
With that know I am going to stop my lecture here.

Thank you very much.



